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LECTUEE I. 

DEFINITION OF " 8B0URITY " SECURITY -RIGHTS, HOW CONSTITUTED 

DISTINCTION BETWEEN CORPOREAL AND INCORPOREAL MOVE- 
ABLES ^ACTUAL AND CONSTRUCTIVE DELIVERY — THE CONTRACT 

OF PLEDGE NEGOTIABLE INSTRUMENTS ATTEMPTS TO CREATE 

SECURITY BY EX FACIE SALE. 

In mercantile and banking circles the term " security " is in 
daily use. The word hardly requires any definition when 
used in ordinary business transactions, as it naturally con- 
veys the idea of something given or deposited to ensure the 
due implement of an obligation or the ultimate payment of a 
debt. Many contracts are made where it would be incon- 
venient, and in some cases almost impossible, immediately 
to provide the necessary capital for carrying them out. 
Credit, however, is readily given on production of satis- 
factory security, and in that way legitimate commercial 
business is encouraged and developed. 

The importance of the law of rights in security consists in 
the fact that it is the foundation on which rests the great 
credit system of this country. Without credit the industry 
and commerce of a country must always be confined within 
narrow limits. By means of credit capital finds its way into 
the hands of enterprising men of business who can use it 
to the most advantage, and who are thereby enabled to carry 
out undertakings which would otherwise be altogether beyond 
their reach. 

A 
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2 SECURITIES OVER MOVEABLES. 

It has now come to be recognised that, from the point of 
view of the public interest, it is of great importance that 
every means should be taken to remove impediments to the 
growth of credit, and to encourage the confidence on which 
credit is based, in order that capital may flow as easily as 
possible into the hands of those persons in the community 
who are most competent to employ it efficiently in produc- 
tive uses. 

The progress of this department of law in recent times 
has accordingly been all in the direction of increasing the 
facilities for constituting security rights — ^in other words, the 
facilities for obtaining credit. This progress, dictated by 
public policy and rendered necessary by the requirements of 
trade, has to a large extent consisted in the recognition and 
regulation by the law (either in the form of statute or by legal 
decision) of usages and customs previously existing in the 
mercantile community. Nevertheless, so important is credit 
to the mercantile community that, as the cases show, the 
custom of merchants in dealing with instruments of credit is 
constantly apt, so to speak, to outrun, and be in advance of, 
the law of the land, with unfortunate results to individual 
merchants. Hence it is of the highest importance that all 
persons engaged in commerce — and in particular bankers 
and others, through whose agency capital is in practice 
largely loaned — should see to it that the form in which 
they take security for loans is in conformity with the law, 
and such as the law will recognise and enforce in a question 
with other creditors of the borrower. 

The term " security " is often used loosely — as in the ex- 
pression " personal security " — to denote a document acknow- 
ledging or evidencing a debt, such as an LO.U., a deposit 
receipt, a personal bond, or a promissory note. A document 
of that kind, however, which contains nothing more than 
the personal obligation of the debtor (even if it expresses 
an obligation by the debtor to pay the debt in a particular 
way or out of a particular fund), does not constitute a 
security in the legal sense of the term; for it does not 
furnish the creditor with any means of ensuring payment 
of his debt other than the enforcement of the debtor's 
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SECURITIES OVER MOVEABLES. 3 

personal obligation, and therefore, if the debtor becomes 
bankrupt, does not entitle the creditor to any preference 
over the general creditors of the debtor. A security-right, 
in the legal sense, is a right which provides a creditor with 
some means of realising payment of a debt, distinct from, and 
additional to, the right which he has against the debtor in 
virtue of the latter's personal obligation, and which, on the 
debtor's bankruptcy, gives the creditor a preference over 
the debtor's general creditors. A secured creditor, in other 
words, has at his disposal, through the security which he 
holds, a means of obtaining payment of his debt which is 
not shared by the other creditors of the debtor, who have 
been content to rely merely on the debtor's personal obliga- 
tion. 

It follows from what has been said that a security-right 
is in its nature an accessory or subsidiary right. In order 
to the existence of a right in security there must exist a debt 
which is thereby secured, and when this principal debt is 
extinguished, the accessory right held by the creditor in 
security of that debt is also extinguished. 

A security may take the form of a right held by the 
creditor to enforce payment of the debt against a third 
person or third persons other than the debtor primarily 
liable — these third persons having undertaken by a guar- 
antee or cautionary obligation to pay the debt, if the debtor 
who is primarily liable fails to do so. Cautionary obliga- 
tions and guarantees have already, I understand, formed the 
subject of a course of lectures given to the societies with 
which you are associated, and accordingly I shall not enter 
on a discussion of this class of securities. 

Again, a security may take the form of a right held by the 
creditor to realise payment of his debt out of some specific 
property belonging to the debtor. Any kind of property, 
whether heritable or moveable, belonging to the debtor, may 
by appropriate means be made to form a subject of security 
to a creditor. In these lectures I propose to deal only with 
what are called mercantile securities — ie., securities of a 
kind which are given and received by merchants, bankers, 
stockbrokers, and others in the ordinary practice of commerce. 
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4 SECUBITIES OYER MOVEABLES. 

That being so, the whole subject of securities over heritable 
property falls outside the scope of these lectures, and we are 
concerned only with securities over the diflTerent classes of 
moveable property. 

A security-right, then, over moveable property may either 
be constituted by an express agreement between the creditor 
and debtor — the agreement being accompanied by an overt 
act, such as delivery or intimation, completing the creditor's 
right in the security subject in a question with third parties ; 
or, in certain circumstances, it may arise, without express 
contract between the parties, simply by implication of law 
in favour of a creditor who is in the legitimate possession 
of property belonging to his debtor — the debtor, or his trustee 
in bankruptcy, not being entitled to recover the property in 
question until the debt or debts due to the creditor are paid. 
These two classes of securities must be dealt with separately ; 
and, in the first place, I shall deal with securities over move- 
able property which result from an express contract between 
the parties. 

It is proper, however, that we should first of all consider 
what is included in the expression Moveable Property as a 
proper subject of security. There are two classes of move- 
able property known in our law — viz.. Corporeal Moveables 
and Incorporeal Moveables. The following definition of cor- 
poreal moveables is given by Bell in his ' Principles,' section 
1285:— 

" Moveables corporeal in Scottish law correspond with chattels 
in England. They include all things which, being themselves 
capable of motion or of being moved, may be perceived by the 
senses — seen, touched, taken possession of, as ships, household 
furniture, goods and efiects of all kinds, farm stock and imple- 
ments, horses, cattle, and other animals, com, money, jewels, 
wearing apparel." 

Incorporeal moveables, on the other hand, have no con- 
crete existence, and cannot be delivered in substance to 
a creditor in security, although they may be transferred 
or assigned to him. Incorporeal moveables include, inter 
alia, debts. Government funds, bank stocks, shares or stocks 
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of public companies, insurance policies, reversionary interests, 
trade marks, patents, copyrights, and rights arising under 
onerous contracts. 

It is a general rule in the law of Scotland, applicable both 
to corporeal and incorporeal moveables, that a security-right 
is not eflTectually constituted by a mere agreement between 
the parties unless the agreement is accompanied by some 
act or step conferring on the creditor a real nexus over the 
property. The particular act or step necessary and suflBcient, 
in addition to the agreement between the parties, to make 
the security-right effectual depends on the nature of the 
property which forms the subject of security, and, in partic- 
ular, differs materially according as the subject of security 
is a corporeal or an incorporeal moveable. In regard to 
securities over corporeal moveables, a mere agreement to 
transfer subjects of this sort in security of a debt or the 
performance of an obligation transmits no real right in the 
subjects, and therefore confers no preference on the creditor 
unless and until the subjects conveyed are actually or con- 
structively delivered to him. In other words, without de- 
livery there is no security. A familiar example of this rule 
is found in the case of an assignation of household furniture 
in security of advances. A conveyance of this character 
is absolutely worthless without delivery, and nothing has 
yet been successfully devised to prevent the debtor from 
selling the effects or his trustee from seizing them in the 
event of bankruptcy. The last reported case on this subject 
is that of Allan v. Jones & Go's Trustee, 1901, 39 S.L.R., 
263. In that case Jones & Co., cycle agents, in consideration 
of a loan of £40, gave to the lender a receipted invoice for 
certain bicycles priced at £72, 12s., as if there had been a sale 
to him of the bicycles. In point of fact no price was actually 
paid, and the bicycles remained in possession of the borrowers. 
A number of the bicycles were sold within sixty days 
of the borrowers' bankruptcy, and the proceeds paid to the 
lender. It was held in an action for repetition of the pro- 
ceeds by the trustee on the borrowers' estate, founded upon 
the Act 1696, cap. 5, that the receipted invoice was an 
ineffectual attempt to create a security over moveables left 
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6 SECURITIES OVER MOVEABLES. 

in possession of the debtors, and that the lender was bound 
to repay the money handed over to him on the sale of the 
bicycles, as it had not been received by him as a cash pay- 
ment in the ordinary course of business. Lord Moncreiff 
indicated in his judgment that if the bicycles had been de- 
livered to the lender at the time of the loan, the judgment 
would have been difiTerent. 

Delivery of the subject of security may be actual or con- 
structive. Actual delivery takes place when the subject is 
transferred to the custody of the creditor or to a third party 
representing him. Delivery into the creditor's cart or his 
warehouse or shop are simple examples of actual delivery. 
In some cases goods cannot always be conveniently taken 
possession of by the creditor, who may not have the neces- 
sary available accommodation for storing them, but if they 
are delivered into a store on his account and subject to his 
order, the delivery is complete. The same result follows if 
the key of the store occupied by the owner of the goods 
is given to the creditor with the intention of giving him 
full control over them, so that he is put in possession 
of them in fact. For instance, in the case of Hilton v. 
Tucker, 1888, 39 Ch. D., 669, it was held that delivery of 
a key of a room in which were certain goods pledged by 
A to B was a sufficient delivery of the security subjects. 
Justice Kekewich, in giving judgment in favour of the 
pledgee, said: "The delivery of the key is the symbol of 
possession when the possession itself is practically impossible. 
A man being unable to carry about with him or to con- 
veniently move to his own warehouse adjoining a large 
quantity of timber, the delivery of a key giving exclusive 
control is regarded as delivery of possession itself." 

Constructive delivery occurs where specific goods are in 
the custody of a third party and are transferred by an order 
granted by the owner on the third party in favour of the 
security holder. In order to operate constructive delivery— 
%,e,, to complete the transfer of a security subject which is in 
the custody of a third party such as a store-keeper — it is 
necessary (1) that the delivery order should be intimated to 
the third party, and (2) that the third party should be in an 
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independent position, and not a mere servant or warehouse- 
man in the employment of the transferor. 

(1) The former rule in particular is important — viz., that 
without intimation of the order there is no delivery. The 
only exception — apart from the pledge of a document of title 
by a mercantile agent under the Factors Acts, of which I 
shall speak later — ^is in the case of goods at sea, which can 
be effectually transferred either absolutely or in security by 
the endorsement and delivery of the bill of lading, without 
intimation to the custodier of the goods. The principle of 
intimation, as we shall see subsequently, applies in the same 
way in the assignation or transfer of incorporeal moveables. 
For instance, where a policy of insurance is assigned in 
security the assignation does not become effectual until it 
has been intimated to the insurance company. The law of 
constructive delivery has been very clearly expressed by 
Lord President Inglis in the case of Pochin & Co. v. Robinow & 
MarfaribankSf 1869, 7 Macph. 628, as follows : " Constructive 
delivery may take place, and generally does take place, where 
specific goods or other moveables being in the custody of 
some person other than the owner, the owner gives to a 
purchaser of these goods a delivery order addressed to the 
custodier ordering him to deliver to the purchaser these 
specific goods. When this delivery order is intimated to the 
custodier, constructive delivery is effected, because the 
custodier from that time becomes in law holder for the 
purchaser just as before he was holder for the seller. But 
to the completion of such constructive delivery two things 
are indispensable — (1) that the custodier shall hold an in- 
dependent position and be neither the owner nor in any 
way identified with the owner of the goods ; and (2) that the 
goods themselves shall be specific in this sense, tbat they be 
capable of identification either as one total undivided 
quantity stored in a particular place, or at least a specified 
quantity forming part of an identified whola" 

The last important case where the rule as to the necessity 
of intimation of a delivery order was considered is that of 
Bobertson & Baxter v. Ir^glis, 1898, 25 K. (H.L), 70. There 
store warrants for the delivery of a large quantity of whisky 
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had been endorsed and handed over by the owner of the 
whisky to a third party named Inglis in security, but Inglis 
failed to intimate his right to the store-keeper before a 
creditor of the original owner arrested the goods. It was 
held that the claim of the arresting creditor fell to be pre- 
ferred in respect that at common law the endorsement and 
delivery of the warrants to Inglis without intimation to the 
warehouse - keeper left the property of the goods in the 
original owner, and that consequently they were liable to the 
diligence of his creditors. I shall refer to this case at a 
later stage when discussing the terms of the Factors Acts, 
but in the meantime I quote the opinion of Lord Watson 
on the law as to intimation being essential to complete 
the creditor's title. He says : " It was not disputed by the 
appellant's counsel, and it is hardly necessary to repeat, 
that by the common law of Scotland the endorsation 
and hypothecation of delivery orders, although it may give 
the pledgee a right to retain the documents, does not give 
him any real right in the goods which they represent. He 
can only attain to that right by presenting the delivery 
orders to the custodier by whom they were granted and 
obtaining delivery of the goods from him, or by making 
such intimation of his right to the custodier as will make it 
the legal duty of the latter to hold the goods for him. His 
right, which, in so far as it relates to the goods, is in the 
nature of a jus ad rem, will be defeated if, before he has 
either obtained delivery or given such intimation, the goods 
are validly attached in the hands of the custodier by a 
creditor of the person for whom the custodier holds them." 

(2) From the observations made in both of these cases, you 
will note that stress is laid also on the second requisite, 
which I mentioned — viz., that the custodier must be an 
independent third party, and not a mere servant or ware- 
houseman employed by the transferor. Accordingly it has 
been held in the case of Anderson v. M'Gall, 1866, 4 Macph. 
765, and followed in the more recent case of Ehind's Trustee 
V. Bobertson & Baxter, 1891, 18 R. 623, that a valid security 
for an advance was not constituted over goods by the 
owner of the goods, the borrower, sending to the keeper 
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of a warehouse belonging to himself where the goods were 
lying, a delivery order in favour of the lender, and by the 
warehouse-keeper transferring the goods in question to the 
name of the lender in the warehouse books. The ground of 
the decision was, that, as the warehouse-keeper was the 
servant of the borrower, the sending of the delivery order 
to him and his actings in respect thereof were not sufficient 
to transfer to the lender the possession of or property in 
the goods, and therefore did not constitute an effectual 
security in the goods. 

In dealing with the question as to wlfat constitutes a 
delivery of goods sufficient to complete a right in security, 
the decisions as to the passing of the property in sale used 
to be important, for it was a fundamental principle at com- 
mon law that the property in specific goods sold did not 
pass to the buyer until delivery. By the Sale of Goods Act, 
1893, the law has been altered, and in a contract of sale the 
question of delivery is no longer important in determining 
whether the property in the goods has passed from the 
buyer to the seller. By sect. 18 of that Act it is provided 
that, " Where there is an unconditional contract for the sale 
of specific goods, in a deliverable state, the property in the 
goods passes to the buyer when the contract is made, and it 
is immaterial whether the time of payment or the time of 
delivery, or both, be postponed." I shall have occasion 
subsequently to deal with this change in the law, when we 
consider the attempts made by persons lending money to 
acquire security over goods undelivered, but bearing to be 
invoiced to them ; but in the meantime I shall simply 
direct your attention to subsect. 4 of sect. 61 of the Sale 
of Goods Act, which provides as follows: "The provisions 
of this Act relating to contracts of sale do not apply to 
any transaction in the form of a contract of sale which is 
intended to operate by way of mortgage, pledge, charge, or 
other security." Accordingly no alteration has been made 
on the common law regulating the constitution of security 
rights, under which, as we have just seen, a security over 
moveables is ineffectual unless delivery of the subject of the 
security is made by the borrower to the lender. 
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These observations lead us to the consideration of the 
methods by which a security-right can be constituted, by 
express contract, over corporeal moveables. These methods 
fall under two heads : (1) the contract of pledge, in which 
the possession but not the property of the goods is transferred 
to the creditor; and (2) an ex fade absolute transfer, by which 
the creditor is invested with a title of property in the goods. 

The Contract of Pledge. 

By this contract the one party, the debtor or pledgor, 
gives possession of a subject to the other, the creditor or 
pledgee, as a security to be retained by him until the ad- 
vance made, or the pecuniary liability undertaken, has been 
repaid or discharged. Under the Factors Act, 1889, sect. 1 
(5), Pledge is defined for the purpose of that Act as includ- 
ing " any contract pledging or giving a lien or security on 
goods, whether in consideration of an original advance, or 
of any further or continuing advances, or of any pecuniary 
liability." In order to constitute a valid pledge of moveables, 
there must be delivery of them to the pledgee, to the eflfect 
of vesting him with possession independent of the possession 
or control of the pledgor. The distinctive feature of pledge, 
as compared with sale, is that the right of property in the 
subject pledged remains in the party granting the security 
although possession has passed to the pledgee. As the 
property remains in the pledgor, the risk remains with him, 
and in the event of the subject being destroyed, without 
negligence on the part of the pledgee, by fire, the loss falls 
on the pledgor, and the pledgee can still exact payment 
of the debt for which the pledge was given. At the same 
time the pledgee must keep the subject of pledge with 
ordinary diligence, and he will be liable in damages to the 
pledgor if it is injured or lost by his fault or negligence. 

The subjects of pledge include any moveable property 
which is capable of being handed over into the possession of 
a creditor. Accordingly, not only can any corporeal move- 
able subject be pledged by delivery, but also an incorpor- 
eal moveable, such as the right to a debt — provided it is 
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embodied in an instrument which is recognised by law as 
negotiable — may be pledged by the delivery of the instru- 
ment. 

At this point it is convenient, before going on to deal 
with the pledge of corporeal moveables, to say a word or 
two about negotiable instruments as subjects of pledge. A 
negotiable instrument is a document representing a title to 
a debt the property in which is transferred by simple deliv- 
ery or by indorsement and delivery. The debt or incorporeal 
right represented by a negotiable instrument is regarded in 
law as being " incorporated " (Bell's Prin., sect. 1460) in the 
document by which it is proved, so that the debt can be com- 
petently transferred or pledged by the delivery of the instru- 
ment, just like a corporeal moveable subject. In addition to 
being transferable by delivery, the outstanding characteristic 
of an instrument which is recognised in law as being fully 
negotiable is, that any person taking it bond fide, and for 
value, notwithstanding any defect of title in the person from 
whom he took it, acquires an absolute right to it, and may 
sell it or pledge it by way of security, and sue on it in his 
own name as if he were the original holder or owner of the 
instrument. 

Accordingly, if a negotiable instrument is pledged and it 
subsequently turns out that the pledgor was not the true 
owner of the instrument, the pledgee who takes the instru- 
ment in good faith nevertheless acquires a valid title to it, 
and can retain it for the debt for which it was pledged 
against the true owner. All that is necessary to constitute 
a valid right in security in a debt embodied in a negotiable 
instrument is, that the instrument be delivered to the 
pledgee and that he take it in good faith — i.^., in the honest 
belief at the time that the person from whom he takes it is 
acting properly. The question whether the pledgee was 
acting in good faith in taking the instrument is, in each 
case, a question of fact, to be determined on a consideration 
of the whole circumstances of the case. One of the leading 
cases on this point is that of the London Joint-Stock Bank 
V. Simmons [1892], A.C. 201. In that case, a broker in 
fraud of the owner pledged negotiable instruments together 
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with Other instruments belonging to other persons with a 
bank as a security e7( hloc for an advance. The Bank did 
not know whether the broker had any authority to deal 
with them, and made no inquiries. The broker having 
absconded, the Bank realised the securities — held, reversing 
the decision of the Court of Appeal, 1891, 1 Ch. 270, that 
there being, as a matter of fact, no circumstances to create 
suspicion, the Bank was entitled to retain and realise the 
securities, they having taken the negotiable instruments for 
value and in good faith. Lord Herschell in his judgment 
pointed out the distinction between the transference of an 
ordinary title to property and a negotiable instrument as 
follows: — 

''The general rule of the law is, that where a person has ob- 
tained the property of another from one who is dealing with it 
without the authority of the true owner, no title is acquired as 
against that owner, even although full value be given and the 
property be taken in the belief that an unquestionable title there- 
to is being obtained. . . . There is an exception to the general 
rule, however, in the case of negotiable instruments. Any per- 
son in possession of these may convey a good title to them, even 
when he is acting in fraud of the true owner, and although such 
owner has done nothing tending to mislead the person taking 
them." 

As a practical illustration of this distinction, I may point out 
that if a bill of exchange or other negotiable instrument is 
lost or stolen, and if the instrument gets into the hands of 
a bond fde holder for value, he is entitled to enforce imple- 
ment of the obligation in the instrument, notwithstanding 
the fact that it has been put into circulation by the finder 
or the thief. A strong instance of the unimpeachable title 
acquired by the hond fde holder for value is found in a 
recent Scotch case, where negotiable bonds, which had 
been stolen, were deposited by the thief in security of an 
advance, and subsequently came by accident into the 
possession of the original owner from whom they were 
stolen. It was held that the title of the security holder, he 
being a hond fide transferee for value, was good even against 
the original owner, and that he was entitled to recover the 
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bonds from the original owner {Walker & Watson v. Stur- 
rock, 1897, 35 S.L.K. 26). 

Instruments which have been recognised by legal decision 
or defined by statute as negotiable include the following — 
viz. : Bills of exchange, promissory notes, bank notes, cheques, 
exchequer bills, East India bonds, and dividend warrants. 
Under the Companies Act, 1867 (sects. 27-36), stock war- 
rants to bearer transferable by delivery may be issued in 
certain cases by limited companies, and these warrants are 
regarded as negotiable instruments. There are also certain 
bonds of foreign and colonial governments and of foreign 
companies which are negotiable, but these form a class by 
themselves, and great care requires to be taken in accepting 
securities of this description as negotiable instruments. A 
note of the authorities dealing with foreign securities of 
this class will be found in Lindley on Companies, 6th ed., 
vol. L p. 637. 

A bill of exchange payable to order is not negotiable in 
the strict sense of the term — that is, by delivery merely ; but 
if such a bill is endorsed and then delivered to a holder for 
value, he acquires all the rights which pertain to the instru- 
ment, and he may negotiate it accordingly. Again, a bill of 
exchange ceases to be negotiable in certain circumstances — 
e.g,, when it is overdue, or when it contains words prohib- 
iting its transfer, or when an endorser has added to his 
endorsement words restricting the further negotiation of the 
bill. Further, under the Bills of Exchange Act, section 81, 
if a cheque crossed " not negotiable " is put into circulation, 
the person taking such a cheque " shall not have and shall 
not be capable of giving a better title than that which the 
person from whom he took it had." 

A deposit receipt is not a negotiable instrument. As a 
general rule, it is only a voucher or document of debt in 
favour of the person named in it. The possession by another 
of a deposit receipt endorsed by the creditor is ascribed to 
trust or mandate. The possession of a receipt may or may 
not enable the holder to get the money from the bank, but 
such possession has no effect whatever in passing the pro- 
perty. The question of the negotiability of a deposit receipt 
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was raised in the case of BarUow v. Inglis, 20 Dunlop 230, 
and was decided adversely to the holder of the deposit 
receipt, who had uplifted the proceeds after the death of the 
creditor, and who was accordingly ordained to repay the 
amount to his executor. 

The question as to whether a pledgee is entitled, without 
an express contract to that eflfect, to retain negotiable secur- 
ities which have been pledged for a specific loan, against 
a general balance due by the pledgor, was raised in the case 
of Alston's Trustees v. The Royal Bank of Scotland, 1893, 20 
R 889, but was not finally determined. It was maintained 
by the Bank, on the authority of Hamilton v. The Western 
Bank — the case of a security-right constituted by the trans- 
fer of a delivery order, duly intimated, with which I shall 
presently deal — that as the Bank became the absolute owner 
of the instruments by delivery, they were entitled, in a ques- 
tion with the trustee for the creditors of the pledgee, to 
retain the security till their whole debts were paid. The 
Lord Ordinary (Low) expressed an opinion to the effect that 
there was no doubt that where a creditor is given a written 
absolute title, the rule of law founded on by the Bank was 
well established; but that where there is no written title, 
but merely possession given of corporeal moveables, or even 
of money, the Court have never treated the possession as 
equivalent to an ex facie absolute title, but have inquired 
into the circumstances and conditions under which possession 
was given, and he accordingly decided against the Bank. 
Lord Low's judgment was reversed in the Second Division 
upon another ground, and Lord Trayner, who gave the 
leading opinion, was careful to guard himself against ex- 
pressing any opinion on the question whether negotiable 
instruments deposited in security of a specific debt can be 
retained in security of a general balance. In the case of 
The National Bank v. Mollison, 1895, 22, R 740, where a 
stockbroker deposited negotiable instruments, belonging to a 
client, in security of an advance from the Bank on a loan 
account in his own name, the Lord Ordinary (Kyllachy) — 
whose judgment was affirmed— expressed an opinion to the 
effect that when goods or documents of title are pledged for 
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specific loans by an agent acting for an undisclosed principal, 
the pledge is not held by implication to cover any subsequent 
advances made by the pledgee to the pledgor. At the same 
time he held it was undoubtedly the law that where pro- 
perty has been transferred in security under an absolute title 
the creditor holding that absolute title is subject only to a 
personal obligation to retrocess, and being so, is not bound 
to perform that personal obligation except upon performance 
by the reversioner of all obligations prestable by him ; but 
as the question in dispute was not between the Bank and a 
trustee for the pledgor's creditors, but between the Bank and 
the true owner of the stock, there was not,^and could not 
be, an implied contract that the subject of security should 
stand impledged for all debts due by the debtor; and he 
accordingly found that the true owner of the security which 
had been realised of consent was entitled to the surplus 
remaining after satisfying the original advance. In view of 
these decisions, bankers and others who receive securities in 
pledge should be, and generally are, careful now to take 
such securities on a written contract containing a declaration 
that they are to be held against all advances, present and 
future, made or to be made, to the pledgor. 

In dealing with negotiable instruments as subjects of 
pledge, I have, you will observe, been dealing with the 
pledge of incorporeal moveables; for all the documents 
recognised by law as fully negotiable represent, not a 
right to specific goods, but a right against a person or 
persons under an obligation. It is, of course, only when 
an incorporeal right is embodied in a negotiable instrument 
that it is capable of being a subject of pledge. In a later 
lecture I shall deal with the mode of constituting a right 
in security over incorporeal rights, which are not incor- 
porated in negotiable instruments. 

Meantime, coming to the consideration of corporeal move- 
ables as a subject of pledge, we are met by a distinction 
between the case where such moveables are represented by 
what are called " documents of title," and the case where 
they are not so represented. I shall have occasion later to 
refer to the definition of " documents of title " in the sense 
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in which the term is used in the Factors Acts. Dealings 
as we are meantime, with the law apart from the Factors 
Acts, it is to be noted that this general term includes a 
variety of documents, such as bills of lading, delivery orders, 
dock warrants, &c., which diflfer in important respects from 
each other as regards the legal effects accruing from the 
transfer of the documents. In particular, it is necessary 
to distinguish between the eflfect produced by the transfer 
of a bill of lading and the transfer of other documents of 
title. 

A bill of lading has been defined by an eminent judge as 
"a writing signed on behalf of the owner of the ship in 
which goods are embarked, acknowledging the receipt of the 
goods and undertaking to deliver them at the end of the 
voyage, subject to such conditions as may be mentioned in 
the bill of lading." While the goods are in the hands of the 
carrier the bill of lading is recognised as the symbol of the 
goods, so that the property in the goods passes by the en- 
dorsement and delivery of the bill of lading whenever it is 
the intention of the parties that the property should pass. 
At the same time a bill of lading does not fall within the 
category of negotiable instruments, because it lacks certain 
attributes of a negotiable instrument in the proper sense of 
the term. For instance, in the case of O^urney v. Behrend, 
1854, 3 El. & Bl. 622, it was stated by Lord Campbell that a 
bill of lading is not like a bill of exchange or promissory 
note, a negotiable instrument which passes by mere delivery 
to a hoTid fide transferee for valuable consideration without 
regard to the title of the party who made the transfer ; and 
that if it be stolen from him or transferred without his 
authority, a subsequent lond fide transferee for value cannot 
make title under it as against the shipper of the goods. 
Apart, indeed, from dispositions by mercantile agents falling 
within the provisions of the Factors Acts, and the freedom of 
the transferee from liability to the unpaid vendor's right of 
lien or stoppage in transitu (as provided for in sects. 25 and 
47 of the Sale of Goods Act), which might have been 
exercised against the original consignee, the transferee of a 
bill of lading acquires no better title to the goods repre* 
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sented by it than the transferor had. At the same time, 
as the transfer of bills of lading carries the right to the 
goods, without intimation, and as, in virtue of the statutes I 
have just now mentioned, a hond fde transferee for value 
may get a better title, and to a certain extent a wider right, 
than the transferor had, these documents undoubtedly 
possess important incidents of negotiability, and they 
certainly form proper and convenient subjects of security 
by way of pledge or hypothecation. When such docu- 
ments pass into the hands of a hond fde transferee for 
value, whether buyer or pledgee, with the authority of 
the shipper or owner of the goods, the title to the goods, 
whether absolute or in security, is perfected. Where a 
bill of lading is transferred by way of security and not 
by way of sale, the unpaid vendor retains his right to 
stop the goods in transitu, subject to the rights of the 
security holder, and may even compel the security holder 
to realise his debt from other goods pledged with him by 
his debtor (if there be such) before resorting to the goods 
carried by the bill of lading. While in ordinary circum- 
stances the endorsement and delivery of a bill of lading 
transfer the property represented by it with its accompany- 
ing liabilities, a modification of the law in favour of a 
pledgee has been introduced by the decision in Sewell v. Bur- 
dick, 1884, 10 A.C., p. 74, where it was held that the property 
in the subject pledged did not pass to the pledgee to the 
extent of involving him in all the liabilities of the contract, 
including specially the obligation to pay freight where the 
cargo represented by the bill of lading was insufficient for 
that purpose. According to SewelVs case it is now accepted 
law that the intention of parties must be looked at in 
construing the effect of the endorsement and delivery of a 
bill of lading, and that the absolute property in the goods 
represented by it, with all the liabilities attaching thereto, 
only passes to the endorsee when it is the intention of the 
parties that it should pass. On the other hand, where, as 
in that case, the intention of the parties was merely to 
constitute a right in security, the radical right of property 
in the goods remains in the transferor, subject to the right 



Digitized by 



Google 



l8 SECURITIES OVER MOVEABLES. 

of the pledgee or security holder. Of course it will be 
kept in view that if the pledgee sees fit to take actual 
delivery of the goods from the shipowner by virtue of his 
title, then he takes upon himself the full burden of owner- 
ship with its corresponding obligations, and must pay freight 
in the usual way, just as if he had been the original con-* 
signee. It is the practice of merchants — a practice that 
frequently gives rise to difficulties — to make out bills of 
lading in three sets, one set being handed to the master 
of the ship, one being kept by the shipper, and one 
being forwarded to the consignee. If the different bills 
of a set of three get into the hands of different bond Jide 
transferees for value, the rule is that the property in the 
goods belongs to the transferee who is first in point of 
time. But the master of the ship, or, if the goods are 
landed, the warehouseman, is entitled to deliver the goods 
to the person who first presents any of the bills, provided 
he does so in good faith and in ignomnce of the prior 
endorsement. That being so, it is desirable for a banker, 
or any one else, who advances money on a bill of lading, 
to see to it that the possession of the whole set is 
accounted for. 

In the case of documents of title other than bills of 
lading, such as delivery orders, dock warrants, &c., the 
transfer of the document does not — except in the special case 
of the transfer being made by a mercantile agent under the 
Factors Acts — perfect the right of the security holder unless 
and until his title is completed by intimation to the custodier 
of the goods. This is of importance, and should always be 
kept in view when advances are being made on the security 
of such documents. Under sect. 47 of the Sale of Goods Act, 
delivery orders, dock warrants, and other documents of title 
as defined in sect. 1 (4) of the Factors Act, 1889, are put on 
the same footing as bills of lading, to the effect that, when 
transferred to a bond fide pledgee for value, an unpaid seller's 
right of lien or retention or stoppage in transitu is so far 
defeated that it can only be exercised subject to the rights of 
the pledgee. 

The transfer of a delivery order in security, when corn- 
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pleted by intimation, is usually regarded as a pledge of the 
goods represented by it ; but it amounts to something more 
than that according to our law as it stands at present. It is 
a good subject of security, and as such it is dealt with every 
day ; but it has been expressly decided that the transfer and 
intimation of a delivery order by way of security do not 
constitute a mere pledge of the goods, but confer on the 
transferee a title of property in the goods subject to a per- 
sonal obligation to recovery. That point has been settled 
by the case of Hamilton v. The Western Bank, 1856, 19 D. 
152. In that case a bank discounted certain bills of large 
amount, and received as collateral security a delivery order, 
duly intimated, in virtue of which certain specified goods in a 
bonded warehouse were transferred to the name of the bank- 
manager in the books of the warehouse-keeper. The bills 
were duly retired, but previous to this being done the bank 
made a further large advance to the owners of the goods. 
Held (altering judgment of Lord Handyside) that this trans- 
action did not constitute a contract of pledge by which the 
bank were bound to re-transfer the goods on the bills being 
retired, but that it amounted to a transference of proprietary 
right, under which the bank were entitled to retain the 
goods until all advances made to the owners were repaid. 
Lord Deas, in giving judgment, put the matter thus : — 

" That the parties intended to pledge the brandy I have very 
little doubt, and if a pledge could be constituted by constructive 
delivery, such as we have here, then I should say this brandy was 
pledged, and that the consequences deduced by the Lord Ordinary 
from that contract of pledge would follow. The constructive 
delivery, if it perfected the contract of pledge, could have no 
higher consequences than actual delivery would have bad. But 
no authority has been quoted to us for constituting a pledge in 
this manner. Actual delivery was neither given nor intended to 
be given. The object was to use the brandy as a fund of credit 
where it lay, by transferring it into the defenders* name; and 
this, as I have already said, did not, and could not, constitute the 
contract of pledge. ... In a case of pledge the property remains 
with the pledgor, and, consequently, if the article be pledged for 
a specific debt the right to withhold it is limited to that debt 
But in a transference like this the property passes to the trans- 
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feree, subject only to a personal obligation to reconvey, and con- 
sequently the right of retention for a general balance, competent 
by the law of Scotland to a party in whose favour the property 
has been transferred, comes to be applicable." 

The practical result of that judgment was to enable the 
bank, on the bankruptcy of the granter of the delivery order, 
to retain the goods in security not only of the advances 
made when the delivery order was endorsed, but of the other 
advances made subsequent to that date — a result which 
would not have happened had the contract been, as was 
actually intended between the parties, merely one of pledge. 
This decision has been adversely criticised by Lord M'Laren 
in his 'Notes to Bell's Commentaries,' 7th ed., p. 21; and 
in view of the decision by the House of Lords in Sewdl v, 
Burdich, already referred to, that the intention of parties in 
dealing with documents of title under the contract of pledge, 
rather than the legal e£Pect of the endorsement of such 
documents, must be given eflfect to, it is an open question 
whether this judgment would now be approved of by the 
House of Lords. At the same time, in another case, 
that of Mackinnon v. Nanson, 1868, 6 Macph., p. 974, the 
Lord President referred to Hamilton's case as one of great 
importance, as establishing very clearly and satisfactorily a 
great principle of mercantile law. 

In Scotland a pledgee has no power to sell a pledge 
without express authority, even if the time fixed for repay- 
ment of an advance has expired. It i& laid down in Bell's 
Principles, sect. 207, that in these circumstances he may 
apply to the sheriff for an order or warrant to sell the 
pledge. In England no judicial authority is necessary. In 
consequence of this limitation at common law, banks and 
other financial institutions invariably take power from the 
pledgor to realise the securities conveyed to them, in the 
event of failure to pay upon a certain date or upon a 
certain premonition. 

A contract of pledge may be discharged like any other 
contract. The debtor may redeem his security by payment 
of the debt, or the contract may be discharged by the pledgee 
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parting with the subject of pledge in such a way as to show 
a renunciation of the contract or that he has no further 
claim under it. If, however, there is redelivery of the 
pledge to the pledgor for a limited purpose only, the ap- 
parent loss of possession does not destroy the right of 
security. This qualification of the general rule of law has 
been recently settled in the case of the North -Western 
Bank, Limited v. PoyrUer, 1894, 22 E., H.L., 1 (reversing the 
Court of Session, 1893, 21 E. 513), where it was laid down 
that by the law of Scotland, as well as by the law of Eng- 
land, the holder of a pledge with a power of sale does not 
lose possession of the pledge by delivering it to an agent 
for the purpose of sale, although the agent may be the 
owner of the pledge. The circumstances of the case were 
these : Page & Company obtained an advance from a bank, 
upon the security by way of pledge of certain merchandise 
then afloat, and handed the bill of lading to the bank, blank 
endorsed, it being agreed that the bank should have power 
of sale of the merchandise. Subsequently the bank returned 
the bill of lading to Page & Company, with a letter bearing 
that the bank transferred to Page & Company as trustees for 
the bank the bill of lading, and authorising Page & Com- 
pany to obtain delivery of the merchandise on arrival and 
to sell it on the bank's behalf. Page & Company sold the 
merchandise upon a contract in their own name to Cross & 
Company and handed them the bill of lading. Cross & Com- 
pany having paid part of the price, Poynter & Company, as 
creditors of Page & Company, arrested the balance in the 
hands of Cross & Company. In a competition between the 
bank and Poynter & Company for the balance of the price, 
held (rev. judgment of the Second Division) that the bank, 
by delivering the bill of lading to Page & Company as their 
agents with instructions to sell for the bank, did not lose 
possession of the goods pledged, and that the price of the 
goods sold belonged to the bank, and was not subject to 
arrestment by the creditors of Page & Company. Lord Young, 
who dissented from the judgment of the Second Division, 
and whose opinion was specially approved of by Lord Wat- 
son, made the following observations in reference to the 
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argument that a creditor who has parted with the possession 
of his pledge loses the real right he had in it : — 

" I must, therefore, reject the view that a pledgee with posses- 
sion and power of sale is hindered hy any rule of the common law 
from selecting and employing the pledgor as his agent for sale 
with the same safety to his own interests as if he so employed a 
stranger. The common law has on the one hand such regard for 
the legitimate interest of general creditors that it will not sanction 
any contract or proceeding to their prejudice, hut will not, I think, 
on the other, favour a subtle argument against a fair and reason- 
able transaction only to give them an advantage by reason of its 
not being made in another form. . . . The notion that goods so 
delivered to an agent at once become estate and assets of his, 
which will as such pass to his trustee in bankruptcy for behoof of 
his creditors, or be subject as such to the diligence of individual 
creditors, is, in my opinion, unfounded." 

In my next lecture I shall deal with the effect of the 
Factors Acts in extending the validity of pledges made in 
certain circumstances. Meantime you will observe that, 
where corporeal moveables are pledged in circumstances 
to which the Factors Acts do not apply, the title of the 
pledgee is no better than that of the pledgor, and, if the 
pledgor had no authority to pledge the goods, the pledgee 
cannot maintain right to them, except in exceptional cases 
where the true owner of the goods may be barred from 
asserting his right of property, in respect that his conduct 
has been such as to mislead the pledgee into the belief that 
the pledgor had a right to the goods or had authority to 
pledge them. At the same time, where a pledge has been 
made by a person who had in fact authority to pledge the 
goods, though he obtained such authority by fraud, the 
pledge cannot be rescinded by the owner of the goods to 
the prejudice of the rights of pledgees in good faith. 

Attempts to create Security hy ex facie Sale, 

Where moveable subjects can be transferred without in^ 
convenience into the actual possession of the creditor, there 
is no difficulty in constituting a security-right in them by 
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way of pledge. It is otherwise where a man wishes to 
borrow money on subjects — such as the furniture in his 
house, the machinery in his mill, the stock-in-trade in his 
shop, or the stocking of his farm — the use and possession 
of which cannot be parted with without great inconvenience. 
In England this difficulty is met by the legislation with 
reference to bills of sale. In Scotland many devices have 
been resorted to for the purpose of vesting the lender with 
a real right or nexus in subjects, which will give the lender 
a preference in the event of the borrower's bankruptcy, while 
leaving the borrower the use and possession of the subjects. 
Attempts of this kind to create a security in moveables with- 
out possession generally take the form of conferring on the 
creditor an ex fade absolute title of property in the goods, 
the debtor remaining in possession of the goods in virtue 
of a lease or some other subsidiary agreement between the 
parties. A provision in the Mercantile Law Amendment 
Act of 1856 (sect. 1) — enacting that, where goods had been 
sold but had not been delivered to the purchaser, but had 
been allowed to remain in the custody of the seller, it should 
not be competent for creditors of the seller to attach the 
goods as belonging to the seller, to the effect of preventing 
the purchaser, or others in his right, from obtaining delivery 
of the goods — opened up the way to many attempts, attended 
with varying success, to constitute a right in security in 
moveables, without a change of possession, by the device of 
an ex facie sale. On the strength of that enactment it was 
held in a series of cases (the leading case being iPBain v. 
Wallace, 1881, 8 E. (H.L.) 106) that, where a sale had been 
effected, the fact that the intention of the parties in entering 
into the contract of sale was to secure an advance of money, 
did not prevent the buyer (i.e., the lender) from asserting his 
title to the goods in a question with the creditors of the 
seller (the borrower), although the goods had been allowed 
to remain in the latter's possession, and although (as was the 
case in M'Bain v. Wallace) there was an obligation on the 
part of the nominal buyer to account to the seller for any 
profit he might make on a re-sale. Sect. 1 of the Mercantile 
Law Amendment Act, however, has been repealed by sect. 
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60 of the Sale of Goods Act, and the latter Act, under which, 
in a contract of sale, the property in specific goods now 
passes irrespective of delivery, expressly enacts, as I have 
already mentioned, that its provisions as to contracts of sale 
'' do not apply to any transaction in the form of a contract 
of sale which is intended to operate by way of mortgage 
pledge charge or other security." This enactment has been 
interpreted as " being in effect a statutory declaration that 
a security over moveables cannot be created merely by com- 
pletion of what professes to be a contract of sale " (per Lord 
Moncreiff in Robertson v. HalVs Tntstees, 24 K. 120 at 134). 
In such cases the Courts must inquire into the reality of 
the transaction, and if it appear that it, though ex facie a 
sale, was really intended to operate as a security, the lender 
will be held to have acquired neither a right of property nor 
a right in security in the goods, effectual in a question with 
the general creditors of the borrower. I shall refer to this 
subject again when dealing with the matter of Illegal Securi- 
ties, but you will gather from these observations that the law 
is now less favourable to londfide lenders than it was prior 
to the passing of the Sale of Goods Act, a result which has 
occasioned not only inconvenience to traders but also serious 
loss to persons making advances to them. 
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LECTURE IL 

THE FACTORS ACTS 1889 AND 1890 SECURITIES OVER INCOR- 
POREAL MOVEABLES — ASSIGNATION IN SECURITY SHARES IN 

JOINT STOCK COMPANIES POLICIES OF INSURANCE. 

I HAVE touched somewhat briefly on the leading principles 
recognised in the contract of pledge generally. I propose 
now to refer to the Factors Act, 1889 (52 & 53 Vict. c. 45), 
which was extended to Scotland by the Factors (Scotland) 
Act, 1890 (53 & 54 Vict. c. 40), as that Act is of considerable 
importance in connection with the matter of advances made 
upon the security of goods and documents of title to goods in 
the possession of factors or agents. 

At common law, a factor, though he might bind his prin- 
cipal by the sale of goods made in the ordinary course of 
business to a person who dealt with him in good faith, had no 
power to bind the principal by an unauthorised pledge, even 
if made to raise funds to carry out the objects of his agency 
{Graham v. Dyster, 1817, 6 M. & S. 1). To validate a pledge it 
was necessary to prove that he was authorised by his prin- 
cipal to make it. In many cases factors were asked by their 
principals to make advances upon the goods intrusted to 
them, and they frequently placed the goods or the titles to 
them with banks and others to raise the necessary funds for 
the benefit of their principals. In many cases the pledgees 
made no inquiry as to the actual status or rights of the 
persons so pledging the goods. They assumed, of course, that 
the persons in possession of the goods, or of the symbols or 
titles representing them, were either the owners of the goods 
or that they had authority to deal with them as they might 
see fit. When, therefore, the Courts refused to recognise the 
validity of pledges made in this way, great dissatisfaction was 



Digitized by 



Google 



26 SECURITIES OVER MOVEABLES. 

caused in commercial circles, and ultimately the Legislature 
had to intervene to protect third parties dealing with agents. 
The Factors Act of 1823, 4 Geo. IV. c. 83, was accordingly 
passed to remedy matters. In 1825 another Act, 6 Geo. IV. 
c. 94, was passed to amend the first one, and it was made 
wider in its terms, so as to cover all the classes of documents 
by which goods were transferred by endorsement. 

These Acts, while they aflforded some protection to business 
men, were found, either from the unwillingness of the Courts 
to recognise the necessities of modern commerce or from the 
loose phraseology of the Acts themselves, to be defective in 
many respects, and accordingly the Factors Act of 1842, 
5 & 6 Vict. c. 39, was passed, to put an end to the litigation 
which had arisen and to the uncertainty which existed with 
regard to the scope and meaning of the provisions of the 
previous Acts. In the case of Ftcentes v. Montis, L.R 4, 
C.P. 93, the Court of Common Pleas decided that an advance 
made to a factor on the security of a pledge of documents of 
title to goods in his possession at the time of the advance 
was not protected by the Factors Act of 1842, because at the 
time of the advance the agent's authority had been revoked, 
although the advance had been made in good faith and with- 
out notice of the revocation of the agent's authority. As 
the result of that decision the Factors Act of 1877, 40 & 41 
Vict. c. 39, was passed to protect persons making advances 
to agents, or buying from them, where they had no notice of 
the revocation of the agency, and also to amend the law on 
other points in which it had been found to be defective. 
Further litigation ensued upon the construction of the exist- 
ing Acts, and ultimately the Factors Act of 1889 was passed, 
with a view to consolidate and amend the law on the subject. 
The Act, as you will see from what I have said, is the result 
of a long struggle between the mercantile community on the 
one hand and the principles of common law on the other, 
and, as the judges have frequently pointed out, its provisions 
are partly declaratory of the common law and partly " enact- 
ing" — ie,, amplifying and extending the powers exerciseable 
by agents at common law. Our Scots law had indeed gone 
further than English law in the direction of recognising the 
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equitable claims of third parties dealing with agents, with 
the result that the provisions of the Factors Acts are more 
nearly declaratory of the common law of Scotland than they 
are of the common law of England. Whether this Act has 
remedied all diflBculties in the way of the sale and pledge of 
goods by recognised agents has still to be determined. The 
decisions which have been given on the subject are few, and 
it rather appears as if further litigation may be necessary to 
ascertain the precise meaning and effect of certain sections of 
the new Act. 

The time at my disposal is too limited to enable me to go 
over in detail the whole of the Act of 1889, but I propose 
to consider briefly one or two of its leading sections. 

The Factors Act of 1889 is divided into various distinct 
parts. The first part is titled "Preliminary," and consists 
mainly of certain definition clauses, the most important of 
which is the definition of " mercantile agent " and " document 
of title." It is somewhat curious to note that the term 
"factor" does not occur in the Act at all, the descriptive 
term " mercantile agent " being substituted for it. The def- 
inition of " mercantile agent " is given under sect 1, sub-sect, 
1, as follows : — 

The expression "mercantile agent" shall mean a mercantile 
agent having in the customary course of his business as such 
agent authority either to sell goods, or to consign goods for the 
purpose of sale, or to buy goods, or to raise money on the security 
of goods. 

The class of agents thus defined would seem to be confined 
to persons hmd fide engaged in ordinary commercial tranS' 
actions as agent, factor, or broker. We find, from a number 
of decisions, principally under the old Acts, that the fol- 
lowing persons are not mercantile agents — viz., shopmen, 
messengers, warehousemen, forwarding agents, pedlars, and 
persons selling jewelry for firms of jewellers on a small 
commission. So a wine merchant's clerk who, as such, had 
possession of delivery orders, has been held not to be an 
agent within the meaning of the Acts, so as to be able to 
make a valid pledge in fraud of his master. If any doubt, 
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^therefore, should arise in regard to the authority of a person 
offering to pledge securities on behalf of a third party, it 
is well to ascertain whether he comes under the designation 
of a mercantile agent, as otherwise the securities may be 
worthless. 

The expression " document of title " is frequently used in 
the Act, and also in legal and commercial circles, and it is 
defined under sect. 1, sub-sect 4, of the Act, as follows : — 

The expression " document of title " shall include any bill of 
lading, dock warrant, warehouse-keeper's certificate, and warrant 
or order for the delivery of goods, and any other document used in 
the ordinary course of business as proof of the possession or control 
of goods, or authorising or purporting to authorise, either by 
endorsement or by delivery, the possessor of the document to 
transfer or receive goods thereby represented. 

This definition, you will observe, substantially covers all 
forms of title by which corporeal moveables in the possession 
of third parties may be dealt with either as subjects of 
security or by way of disposition in the ordinary course of 
business, and the expression affords a convenient and appro- 
priate means of referring to those instruments with which 
commercial men are in the daily habit of dealing. I may 
explain that it is not unusual to find that merchants and 
others who deal in valuable commodities such as iron or 
copper consider it of great importance in their business that 
their warrants should be regarded by the public as absolutely 
safe investments, capable of passing to third parties by en- 
dorsement without the possibility of question, and accord- 
ingly a number of warehouse-keepers have obtained private 
Acts of Parliament declaring that their warrants are docu- 
ments of title transferable by endorsement. One of the 
forms of a copper warrant issued by one of the leading 
warehouse-keepers in Liverpool under their private Act of 
Parliament is printed in the Appendix. 

The second part of the Act deals with " Dispositions by 
Mercantile Agents," and the two sections I propose to con- 
sider are sect. 2 (1) and sect. 3. Sect. 2 (1) is in the follow- 
ing terms : — 
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Where a mercantile agent is, with the consent of the owner, in 
possession of goods or of the documents of title to goods, any sale, 
pledge, or other disposition of the goods, made by him when 
acting in the ordinary course of business of a mercantile agent, 
shaU, subject to the provisions of this Act, be as valid as if he 
were expressly authorised by the owner of the goods to make the 
same ; provided that the person taking under the disposition acts 
in good faith, and has not at the time of the disposition notice 
that the person making the disposition has not authority to make 
the same. 

This section substantially re-enacts certain provisions of 
the Factors Acts of 1825 and 1842, and is well illustrated 
by the case of Vickers v. Het^tz, 1871, 9 M. (H.L.) 65. 
In that case A employed £, a broker, to find a purchaser 
for certain parcels of iron. B falsely stated that he had 
found a purchaser, and obtained from A an order on the 
manufacturer for a certain quantity of iron. He then en- 
dorsed the delivery order to C, from whom he obtained an 
advance on the security of the iron. It was held in an action 
by A against that the delivery order was a document of 
title under the Factors Acts, and that he was entitled to 
retain the iron in security of his advance, as the advance 
was given in good faith and without knowledge of B's fraud 
in the matter. 

Sect 3 of the Act is very brief, and is in the following 
terms: — 

A pledge of the documents of title to goods shall be deemed to 
be a pledge of the goods. 

The meaning and effect of this section have been fully 
considered by the Court of Session and the House of Lords 
in the case of Robertson & Baxter v. Inglis, 1897, 24 R 758, 
and 25 R (H.L.) 71, to which I have already referred. 
You wiU remember the particulars: Goldsmith, the owner 
of a quantity of whisky stored in a bonded warehouse in 
Glasgow, obtained an advance of £3000 from Inglis in 
exchange for a delivery order on the storekeeper. The 
whisky was arrested before the delivery order was in- 
timated, and the question the Court had to determine was, 
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whether the arresting creditors or Inglis should be preferred 
to the whisky. It was maintained for Inglis that sect. 3 
must be read literally, and that as he had received a 
pledge of the documents of title he had thereby acquired 
a pledge of the goods. Lord Trayner, in his masterly 
judgment in the case, indicated that the clause was not to 
be read as expressing an abstract rule of law affecting all 
transactions or contracts of pledge, and that it only meant 
that a pledge by a mercantile agent of documents of title 
was in a question with his principal to be deemed a pledge 
of the goods to which the documents referred. In the House of 
Lords, Lord Watson indicated that if the enactment had been 
embodied in a statute which contemplated an alteration of 
the general law with regard to contracts of pledge in Scotland, 
he would have had litrtle difficulty in holding that its effect 
would have been to make a pledge of the documents, in all 
cases, equivalent to a completed pledge of the goods them- 
selves. At the same time he held that the clause could not 
be so regarded, and that the section was merely intended to 
define the full effect of the pledge of the documents, of title 
made by a mercantile agent ; and further, that as Goldsmith 
was not a mercantile agent but a principal, the clause had no 
application to the case at all. The claim of the arresting 
creditor was accordingly preferred. In this case Lord Her- 
schell laid down a principle which is of great importance in 
interpreting the provisions of the Act — viz., that the respective 
headings of the different parts of the Act, such as '' Disposi- 
tions by Mercantile Agents " and " Dispositions by Sellers and 
Buyers of Goods," are not mere marginal notes, but that the 
sections in the group to which they belong must be read in 
connection with them and interpreted by the light of them. 
On this principle his Lordship, having regard to the fact that 
sect 3 was in that part of the Act headed "Dispositions 
by Mercantile Agents," held with Lord Watson that the pro- 
visions of sect. 3 did not relate to all pledges of documents 
of title, but only to those effected by mercantile agents. 

Sect. 4 relates to a pledge for an antecedent debt, and is 
virtually a reproduction of a similar provision in the Acts of 
1825 and 1842. It is in these terms : — 
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Where a mercantile agent pledges goods as security for a debt 
or liability due from the pledgor to the pledgee before the time of 
the pledge, the pledgee shall acquire no further right to the goods 
than could have been enforced by the pledgor at the time of the 
pledge. 

For instance, in the case of Learoyd v. Sohinson, 1844, 12 
M. & W. 745, where A consigned goods to B, who acted as 
his agent, and he (B) handed the shipping documents to C 
in security of a loan of £300 to enable him to take up a bill 
for which both he and C were liable, it was held that the 
transaction was only a circuitous mode of paying the bill, 
and that A was entitled to recover his goods, the pledge 
having really been given for an antecedent debt. It may be 
taken therefore as good law that, where a person without hi& 
principal's authority pledges goods in security of an existing 
debt, and not for an immediate advance, the pledgee run& 
the risk of having to give back the subjects pledged to the 
true owner in the event of the agent's bankruptcy, or on the 
discovery of the improper disposition of the goods. 

I pass over sects. 5, 6, and 7 of the Act, as these sections 
very fully explain themselves, and so far have not formed 
the subject of judicial consideration. 

The third part of the Act deals with "Dispositions by 
Sellers and Buyers of Goods." The sections I propose to deal 
with are sects. 8, 9, and 10. Curiously enough, these sections 
have been re-enacted by sect. 25 (1) and (2) and sect. 47 of 
the Sale of Goods Act. Sect. 8 is in the following terms : — 

Where a person, having sold goods, continues, or is, in posses- 
sion of the goods or of the documents of title to the goods, the 
delivery or transfer by that person, or by a mercantile agent 
acting for him, of the goods or documents of title under any sale, 
pledge, or other disposition thereof, or under any agreement for 
sale, pledge, or other disposition thereof, to any person receiving 
the same in good faith and without notice of the previous sale^ 
shall have the same effect as if the person making the delivery or 
transfer were expressly authorised by the owner of the goods to- 
make the same. 

The effect of this section of the Act was considered 
in the case of Nicholson v. Harper [1895], 2 Ch. 415. The 
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circumstances were as follows : A merchant sold wine stored 
in the cellars of a warehouseman, and after the sale he pledged 
the wine to the warehouseman for advances made in good 
faith without notice of the sale. Held, in a competition be- 
tween the purchaser and the warehouseman, that the pledge 
conferred no title to the wine, as there had been no de- 
livery by the pledgor to the warehouseman. In giving judg- 
ment in that case Mr Justice North said : ** If Goldsmith had 
been authorised by the owners to make the pledge, of course 
they would have been bound The question is, as he was not 
Actually authorised, whether the Act puts him in the position 
of being expressly authorised. The only case in which the 
seller is placed by the Act in this position of being so 
Authorised is where he continues or is in possession of the 
goods or documents of title. In such cases the Act makes 
the delivery or transfer of the goods or documents of title 
to a person receiving the same in good faith authorised. 
Therefore there must be some delivery or transfer, whatever 
that may mean, after the sale, without notice that such sale 
had taken place. In the present case the defendants were 
themselves in possession of the goods long before the sale, 
and have continued in the same position till the present 
time. There has been no alteration in this respect. I read 
the Act to mean that there must be a delivery of the goods 
by the seller in possession, or, where there is no delivery 
•of the goods, the transfer of documents of title, well-known 
mercantile documents, defined by the Act by reference. That 
being so, in the present case there has been no delivery to 
the defendants since the sale at all, and no transfer of any 
documents of title, nor could there have been, for there were 
no such documents." 

Sects. 9 and 10 are in the following terms : — 

(9) Where a person having bought or agreed to buy goods, 
•obtains, with the consent of the seller, possession of the goods or 
the documents of title to the goods, the delivery or transfer by 
that person, or by a mercantile agent acting for him, of the goocU 
OT dociuuents of title, under any sale, pledge, or other disposition 
thereof, or under any agreement for sale, pledge, or other disposition 
thereof, to any person receiving the same in good faith and with^ 
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out notice of any lien or other right of the original seller in 
respect of the goods, shall have the same eflfect as if the person 
making the delivery or transfer were a mercantile agent in pos- 
session of the goods or documents of title with the consent of the 
owner. 

(10) Where a document of title to goods has been lawfully 
transferred to a person as a buyer or owner of the goods, and that 
person transfers the document to a person who takes the docu- 
ment in good faith and for valuable consideration, the last- 
mentioned transfer shall have the same effect for defeating any 
vendor's lien or right of stoppage in transitu as the transfer of a 
bill of lading has for defeating the right of stoppage in transitu. 

The effect of these sections, and specially the meaning of 
the words " with the consent of the seller," have been fully 
considered in the case of Cahn v. Pocketts Co., 1899, 1 Q.B. 
648. In that case the sellers of a quantity of copper for- 
warded to the buyer a bill of lading endorsed in blank 
together with a draft for the price of the copper for accept- 
ance. The buyer, who was insolvent, did not accept the 
draft, but improperly, if not fraudulently, endorsed the bill 
of lading to the plaintiffs, who paid him for the copper and 
took the bill of lading in good faith. The seller stopped the 
copper in transitu. Held, that the buyer having obtained 
possession of the bills of lading with the consent of the sellers, 
the transfer of it by him to the plaintiffs gave them a good 
title to the copper, and that the sellers had no right to stop 
it in transitu. In dealing with the question as to the bill of 
lading being actually in the possession of the buyer with the 
consent of the sellers. Justice Collins put the matter thus : — 

The possession — t.e., the actual custody — was obtained once 
for all when the bill of lading was placed in Pintscher's hand, and 
no subsequent changes in his intention with regard to the draft 
could change the chai'acter of this completed act. It would, in 
my opinion, defeat the purpose of the Act and work a public mis- 
cMef , if a vendor, who had himself placed the bill of lading in the 
hands of his purchaser, were entitled, as against a bond fide sub- 
purchaser from the latter, to enter into nice questions as to the 
intention with which the original purchaser took the document of 
title into his possession. The Legislature has deliberately chosen 
to alter the common law, which made a transfer of a bill of lading 
ineffectual if the person transferring was not himself the owner of 

C 
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the goods. It has step by step enlarged the class of persons who, 
having possession, may give a better title than they have them- 
selves got, and has relaxed the conditions under which they may 
do so, and I think it would be a backward step to subject the 
title of the purchaser from such persons to speculations such as 
the argument for the defendants suggests. 

The judgments in this case contain an interesting examin- 
ation of a number of the provisions of the Factors Acts, and 
will well repay perusal. 

We find the converse of CahrCs case in the case of Robinson 
V. Kestell, 1896, 12 T.L.R, 174 In that case A sold wine 
to B which was then lying in a wine-cellar belonging to a 
storekeeper. The price was to be paid in cash on delivery. 
B, without paying the price, induced the storekeeper to allow 
him to remove the wine, which he stored in another cellar 
and pledged to a third party. Held, that A had never 
consented to B obtaining possession of the goods, and that 
accordingly the provisions of the ninth section of the Factors 
Act did not apply, and did not bar him from claiming his 
property. 

The only other matter which requires to be considered is 
the eflfect of the ninth section upon Hire Purchase Agree- 
ments. It is well known that furniture, pianos, sewing- 
machines, &c., are supplied largely on the hire purchase 
system, and third parties have frequently bought such goods 
from the persons in possession of them, or advanced money 
upon them, in the belief that they had a title to sell or pledge 
them. It was held, however, in the case of Murdoch v. 
Ghreig, 1889, 16 E. 396 — a decision prior in date to the 
Acts 1889 and 1890 — that the property under contracts of 
this character did not pass until the whole of the in- 
stalments of the price had been paid, and that therefore a 
sub-purchaser or pledgee could not retain the goods as 
against the original owner. It was thought that sect. 9 
of the Factors Act would operate as a protection to pur- 
chasers or pledgees under such circumstances, but it has 
been found that this idea is erroneous, or, at all events, that 
contracts can be framed so as to exclude the passing of the 
property from the owner to the person hiring the goods. The 
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leading authority on the point is the case of Helby v. Matthews^ 
[1895], A.C. 471. In that case, which had reference to the 
hire of a piano, it was agreed that if the hirer paid thirty- 
six monthly instalments in name of hire the piano should 
become the sole property of the hirer, but the payment 
of the instalments was subject to the condition that the 
hirer might terminate the hiring at any time by delivery 
of the piano to the manufacturer. The hirer having paid 
a few instalments then pledged the piano for an advance. 
The Court held that the pawnbroker was bound to give 
up the piano to the original owner. Lord Watson, in giving 
judgment, pointed out that there was "no agreement for 
sale " of the piano, and all that was conferred on the hirer 
was an option to become the purchaser. The hirer was not 
under any obligation to buy, although the manufacturer was 
legally bound to give him the option of purchasing and could 
not restrict it. The possession of such an option was in no 
sense an agreement of sale within the meaning of the Act 
of 1889, until the purchaser had exercised the option given 
to him in terms of the contract. Following on the lines of 
this decision, all hire purchase contracts to be effectual to 
protect the manufacturer should contain a provision (1) that 
the hirer shall pay so many instalments in name of hire, and 
on the same being paid the article or instrument shall become 
the absolute property of the hirer ; (2) that the hirer shall 
have an option to purchase the article ; and (3) that he shall 
be at liberty at any time to determine the contract by 
returning the article when he pleases. There should be 
nothing in the contract of the nature of a binding agreement 
of sale, otherwise the Act would apply, and a sub-sale or 
pledge of the article would be efifectual to exclude the owner 
from reclaiming it. 

The fourth and remaining part of the Act, which is headed 
*' Supplemental," deals with the mode of transferring docu- 
ments- either by endorsement or by endorsement and de- 
livery, and also reserves the rights of a principal against 
his agent who may have acted wrongfully in selling or 
pledging goods intrusted to him. The provisions under this 
head do not call for any special observations, although I 
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may, in passing, draw your attention to the provision, in 
sect. 13, that the Act is not to be construed as derogatory 
in any way from the powers which an agent might exercise 
at common law. 

The Act, then, while leaving intact the common law 
powers of agents, has certainly put the rights of third parties 
dealing with mercantile agents on a much clearer footing; 
and, further, it has given banks and other persons dealing 
with, and making advances to, mercantile agents, more ample 
facilities and greater protection than formerly existed. 

Incorporeal Moveables. 

My remarks hitherto have had reference specially to securi- 
ties obtained over corporeal moveables, whether consisting of 
the goods themselves or represented by documents which 
may be described as the symbols of the goods. Up to this 
point I have had occasion to deal with incorporeal moveables 
only in so far as, in certain special cases, they are incorpor- 
ated in negotiable instruments, in which cases, as I pointed 
out, the incorporeal rights are regarded by law as being 
embodied in the instruments by which they are vouched, 
so that these rights can, like corporeal moveables, be com- 
petently and effectually pledged by delivery of the instru- 
ments. It is, however, only a limited class of rights or 
incorporeal moveables which are capable of thus taking 
shape, as it were, in the form of negotiable instruments, so 
that I have now to speak of incorporeal moveables generally, 
outwith the category of negotiable instruments. 

In dealing with such incorporeal moveables we find that 
the method of converting them into subjects of security is 
somewhat more complicated and clumsy, if the term may be 
used, than in the case of corporeal moveables. This method 
takes the form of an assignation by the borrower — that is, the 
owner of the incorporeal right — ^in favour of the lender. The 
granter of the assignation is known as the cedent, and the 
grantee as the assignee. 

Certain simple forms of assignation, with forms of intima- 
tion, are provided by the Transmission of Moveable Property 
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(Scotland) Act, 1862, 25 & 26 Vict. c. 85, for the conveyance 
of moveable estate, and these forms, although not essential to 
the validity of an assignation, are in daily use in the legal pro- 
fession. At the same time assignations of moveables may be 
of the simplest character, and may take any form the parties 
themselves choose to adopt, provided that the words show 
a present intention on the part of the parties to transfer 
the right. As was said by Lord Moncreiff in the case of 
MCutcheon v. W William, 1876, 3 R 565—" Any words which 
express a present intention to transfer are sufficient as an 
assignation apart altogether from forms of style or the 
schedules of the recent statute." Thus in the case of Ritchie 
V. Miadcuihlan, 1870, 8 M. 815, an order in these terms, "Pay 
the above account to C,*' written on an account and signed 
over a penny stamp and delivered to C, was held to be a 
mandate in rem mam and to be effectual as a valid assignation 
of the sum in the account when duly intimated to the debtor 
or holder of the fund. While an assignation need not con- 
tain a formal conveyance of the debt, its terms must be such 
as to authorise the debtor to pay the debt to the assignee and 
the assignee to receive payment. 

In order to complete the title of the assignee and vest in 
him all the rights of the cedent, it is necessary in ordinary 
circumstances that intimation of the assignation should be 
given to the debtor in the obligation. 

The observations I have already made as to intimation 
being necessary in the case of such documents of title as de- 
livery orders, in order to operate constructive delivery of the 
goods, apply with the same force to assignations of incor- 
poreal moveables. Intimation, in short, in the case of an 
incorporeal moveable, is equivalent to the delivery or change 
of possession which is required to complete the transference 
of a corporeal moveable. Taken by itself, an assignation of 
an incorporeal moveable simply confers a title to demand 
possession. " But," as was said by Lord Shand in CampbelPs 
Trustees v. Whyte, 1884, 11 R. 1078, "until possession is 
obtained or until intimation is made, the right (that is, the 
property) is not transferred, although there is a right in 
the person who holds it to have it transferred." On this 
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principle it is the date of intimation that determines the 
question of preference in a competition between assignations 
^-that assignation being preferred which is first intimated to 
the debtor. 

Until intimation has been given the subject assigned is 
liable to the diligence of the cedent's creditors, and accord- 
ingly an arrestment, or the claims of a trustee under the 
Bankruptcy Acts, will be preferred to a formal a9signation 
not intimated, although such assignation is prior in date to 
the arrestment or the sequestration. 

Intimation, in the ordinary case, is made to the person who 
is the debtor in the obligation assigned. Where the fund 
from which payment of the assigned debt is to be made is 
held by trustees or executors, intimation should, in prudence, 
be made to each of them. An assignee, however, who has 
given intimation to all the trustees holding oflBce at the time, 
is not bound to renew the notice on any change in the trustees. 

The effect of an assignation is to put the assignee in the 
position of the cedent, with the right to use all the remedies 
which were competent to the cedent for the recovery of the 
debt But at the same time, the assignee is in no better 
position than the cedent, and, accordingly, in enforcing pay- 
ment of the debt he is liable to be met by any defences — such 
as compensation, fraud, &c. — which were competent to the 
debtor against the cedent at the date of intimation. A 
creditor holding an assignation in security is, of course, bound 
to account to his debtor, as the real owner, for any interest 
or profits drawn by him from the subjects. 

An assignation granted in security of a debt may take the 
form either of an assignation expressly in security or of an 
assignation ex facie absolute, qualified by a back-letter or 
an agreement between the parties. Where the assignation 
bears in gremio to be granted in security of a particular debt, 
the presumption is that the assignation affords security only 
for the particular debt, so that further advances uot proved 
to have been made expressly in reliance on the assignation 
are not covered by it. On the other hand, where the assigna- 
tion is ex fade absolute, the assignee, being invested with a 
title of property, has, in the absence of an express agreement 
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with the cedent to the contrary, a right in a question with 
the cedent or his trustee in bankruptcy to retain until all 
debts due to him by the cedent are discharged. This right, 
however, does not apply to debts incurred by the cedent to 
the assignee after the latter has notice that the former has 
assigned his reversionary interest to third parties ; for it ia 
now settled, both in Scotland and England, that even when 
the assignation is ex facie absolute, the cedent, when the 
assignation is really in security, is free to assign his re- 
versionary interest, and the first assignee cannot prevent 
him from borrowing money from some one else and 
granting a second assignation to the lender, subject to the 
right constituted by the previous assignation. Accordingly 
a first assignee who has taken an assignation to cover a 
debt then due to him, as well as any further advances he 
may make to the cedent, cannot, if he receives notice of a 
second assignation by the cedent before the further advances 
are made, claim the benefit of his assignation to secure the 
further advances in preference to the second assignee. This 
rule holds even in the case where the first assignee at the 
date of taking the assignation came under an obligation to 
make further advances to the cedent. The leading authority 
in support of these propositions is the case of The Union 
Bank v. The National Bank, 1885, 14 R, H.L. 1. The 
circumstances of that case were these : A bank held a 
recorded absolute disposition granted by A of certain sub- 
jects, which by back-letter it agreed to hold " in security, 
and until full and final payment of all sums of money now 
due, or which may hereafter become due." The back-letter 
was not recorded. Some months afterwards A, for onerous 
considerations, granted to another bank a deed by which she 
alienated, assigned, and disponed her whole right and 
interest and right of reversion in the subjects. Intimation 
of the assignation was made to the first bank. Thereafter 
advances were made to A by both banks. In a competition 
between the two banks, held (rev. judgment of the Court of 
Session) that, in a question between the two banks, the first 
bank's security was limited to advances made prior to the 
date when the assignation was intimated. 
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Again, where an assignation is ex facU absolute, the 
assignee, as apparent proprietor, is vested with power to 
dispose of the subjects, either by sale or in security, and 
any third party deriving title from him in good faith is pro- 
tected in his right against the original cedent. On the other 
hand, if the assignation bears in gremio to be in security, the 
assignee — apart from a power of sale or judicial authority — 
has no power to dispose of the subjects, and a disponee could 
not, in a question with the original cedent, have any better 
title than the original assignee had. 

A right is capable of being assigned although at the date 
of the assignation it exists only in expectancy — that is, is not 
vested in the cedent. Such an assignation, if duly intimated, 
is effectual to give the assignee a good title when the right 
vests, and to give him a claim for payment when the period 
of payment arrives. Thus, in an English case, an assignment 
of " all the book debts due and owing, or which might, during 
the continuance of the security, become due or owing to " the 
assignor, was held effectual to give the assignee a title to 
future book debts, when they became due to the assignor, on 
the assignee's claim being intimated to the persons by whom 
the book debts were payable. 

On the other hand, certain rights are incapable of being 
effectually assigned, and therefore cannot be made the subject 
of a valid security. A right may be non-assignable for one 
of two reasons : either (1) because it is, by nature or destina- 
tion, alimentary — i,e., provided solely for the maintenance of 
the person who has it ; and (2) because it is strictly personal 
in its nature, there being inherent in it, as lawyers say, the 
element of delectus personce. 

The most important case of alimentary rights occui-s where 
an annuity or liferent, or other periodical payment, is be- 
queathed to or settled by a third party on a person with a 
declaration that the payments in question shall be for his or 
her alimentary use. If the alimentary interest is effectually 
protected — e,g., by the machinery of a trust — the right is 
incapable of being assigned, and equally incapable of being 
attached by the diligence of creditors. This general rule, 
however, is subject to the qualification that an alimentary 
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provision is capable of assignation and subject to the diligence 
of creditors so far as it is exorbitant and beyond the reasonable 
requirements of the beneficiary, having regard to his or her 
social position and circumstances. On this principle arrears 
of alimentary funds are regarded as surplusage, and may be 



Again, rights involving the element of delectus personce are 
not assignable — or, at least, not fully assignable to the effect 
of putting the assignee in the place of the cedent. Thus a 
lease of agricultural or mineral subjects is not assignable 
without the consent of the landlord. So the assignation of a 
share in a partnershi|), while it entitles the assignee to the 
share of profits falling to the assigning partner, does not 
entitle him to take part in the management of the business 
.or to require accounts of the firm's transactions or inspection 
of the books. Similarly, the right under an executorial 
contract which involves mutual obligations cannot be 
assigned to a third party to the efifect of giving the third 
party a title to sue for implement of the contract. 

I have already indicated some of the principal subjects 
falling under the category of incorporeal moveables, and while 
I cannot deal with these in detail, there are two classes of 
securities which are frequently taken by banks and others 
against loans, to which reference may be briefly made before 
concluding this part of my subject — viz., shares in joint-stock 
companies and policies of insurance. 

As regards shares in joint-stock companies, it is provided 
by sect. 22 of the Companies Act, 1862, that shares in 
companies formed and registered under that Act shall be 
capable of being transferred in manner provided by the 
regulations of the company. Table A attached to the Act 
contains a form of transfer which requires to be executed 
both by the transferor and the transferee, and this form is 
now generally adopted by commercial and industrial com- 
panies. Before the creditor or transferee obtains a complete 
title it is necessary that his name should be substituted or 
entered in the register of shareholders in place of the original 
holder of the shares. Until that has been done, or, at all 
events, until a transfer is lodged with the secretary of the 
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company for registration, the security is not complete, and 
the shares may be attached by arrestment or affected by the 
insolvency or bankruptcy of the debtor. 

Where shares are fully paid up no risk attaches to a lender 
in accepting the transfer and being entered on the register of 
shareholders as the owner of the shares, but it is well settled 
that the transferee, in all questions with the company, takes 
the place of the transferor, not only as regards what is past, 
but also as regards what is to come. Accordingly, where any 
portion of the capital is still uncalled, the security holder, as 
an ordinary shareholder, becomes liable for any unpaid calls 
due on the shares. Various methods have been adopted to 
evade this liability, the simplest being the delivery to the 
creditor of a formal transfer of the shares coupled with 
delivery of the certificates of the stock transferred. The 
creditor may then refrain from completing his title by regis- 
tration of the transfer, but of course till he does so he runs 
the risk of a fraudulent transfer of the shares by the regis- 
tered holder to some other person, although that person 
would probably have considerable difficulty in getting his 
transfer registered without production of the share certificate, 
as ordinarily no company is bound to register a transfer without 
production of the certificate of shares. The shares, however, 
remain subject to arrestment so long as the transferor's name 
remains on the register, or at least until the transfer and 
certificates are lodged by the lender with the company for 
registration. On the other hand, if the transferee — being 
not a purchaser of the shares, but merely a security holder 
—does not register his transfer, and the company goes into 
liquidation, he cannot be held liable as a contributory for 
the unpaid calls due on the shares so long as he does not 
become a shareholder by registering his transfer. 

In some cases blank transfers — t.e., blank as to the name 
of the transferee and the date of execution — are delivered 
along with the share certificates by the debtor to the creditor, 
who fnay fill in his own name as transferee and complete the 
security by registration ; or he may, if he has authority to do 
so, pass them on to third parties for value. Such trans- 
actions are not uncommon, and give rise to no difficulty where 
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the parties can trust each other. At the same time, it is not 
expedient to deal with securities in this form, as questions 
may arise upon them under the Stamp Acts, and also as to 
whether they are not illegal under the old Scots Act of 
1696, c. 25. That Act strikes at instruments delivered blank 
in the name of the grantee, and while the point as to whether 
a blank transfer would come under the scope of the Act has 
not yet been determined, it is probably safer to avoid raising 
the question by not dealing at all with securities in this 
form. Attempts have frequently been made to induce the 
courts to hold that a transfer executed by a transferor in 
blank as regards the transferee and accompanied by the 
transferor's share certificate are negotiable instruments 
transferable by delivery, and confer a good title to the 
shares mentioned in the transfer to any h(md fide holder of 
the documents without notice of any defect in the title of 
the person from whom he receives them. These attempts, 
however, have as yet invariably failed ('Lindley on Com- 
panies,' 6th ed., p. 656). 

Further, there are two elements which may affect the 
value of shares as securities, and I shall refer to these for a 
moment. 

(1) It is not unusual to find by the constitution of a com- 
pany that the company has a lien on the shares of members 
for debts due by them to the company, and when such lien 
exists it operates against all persons claiming under a share- 
holder indebted to the company. In other words, the lien 
forms a preferable burden on the shares, and where a debt 
has been incurred by the shareholder to the company anS 
the shares are subsequently pledged by way of security the 
lien takes priority over the pledge. Irrespective of the terms 
of the articles of association, a Scotch company has at 
common law a lien or right of retention over the shares 
belonging to a shareholder in security and in satisfaction of 
debts due by him to the company. Thus in the case of 
BdCs Trustees v. The Coatbridge Tin Plate Co., 1886, 14 E. 26, 
where the trustees on the estate of a shareholder who was 
largely indebted to the company applied to be registered in 
lieu of the bankrupt in respect of his shares, it was held that 
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the company bad a lien over the shares both at common law 
and under the articles of association, and that they were 
entitled to decline the application so long as their debt was 
unpaid. 

If, however, a shareholder pledges his shares when they are 
free from debt, the pledgee, if he has given notice of his 
right to the company, will be entitled to priority over any lien 
of the company for debts subsequently incurred to it by the 
shareholder. This matter was fully discussed in the House 
of Lords in the recent case of The Bradford Bariking Co, v. 
Briggs & Co,, 1886, 12 App. Ca. 29. In that case a share- 
holder in Briggs & Co., a colliery company constituted under 
the Companies Acts, deposited his share certificates with 
his bankers as a security for an overdraft One of the 
articles of association of the Company provided that the 
Company should have *^ First, a permanent lien and charge 
available at law and in equity upon every share for all debts 
due from the holders thereof." Intimation of the pledge was 
given to the Company. Thereafter the shareholder became 
indebted to the Company in connection with the sale of coals 
to him, and he subsequently became bankrupt. The Com- 
pany claimed to exercise their right of lien in respect of the 
debt due by the shareholder, but the House of Lords decided 
in favour of the bankers, on the ground that the Company had 
received due notice that the shares had been pledged, and 
therefore should have ceased dealing with the shareholder on 
the footing that his shares were available to the Company in 
terms of the lien provided for under the articles. 

(2) The other element which may affect the value of shares 
as subjects of security arises under the constitution of some 
companies. The constitution of a company may provide that 
the consent either of the shareholders or of the directors 
shall be necessary to the recognition and registration of a 
transfer of the shares of the company. Such consent must 
not be withheld capriciously, but where the consent is refused 
it lies on the security holder or the person interested as 
purchaser or otherwise in the shares to apply to the Court for 
redress, and the onus is on him to show that the consent has 
been improperly and unreasonably withheld. This matter 
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has been very fully discussed in the recent case of Stewart v. 
JaToes Kdller & Sons, Ltd., 1902, 39 S.L.R 353, where the 
Court held that the widow of a shareholder in a company, 
whose constitution conferred on the directors the power to 
refuse their consent to a transfer, had failed to prove that the 
directors' refusal to register her as owner of certain shares 
held by her husband in the company was either corrupt or 
capricious. In that case there was a further element which 
is also not uncommon in private commercial companies — ^viz., 
that where the directors decline to register a transfer of 
shares they are entitled in terms of the articles of associa- 
tion to name a person willing to purchase the shares at a 
price determined in a certain way ; and the Court indicated, 
notwithstanding the contention of the pursuer that the price 
80 fixed was grossly inadequate, that the method of valuation 
provided under the articles must be observed. Under such 
circumstances it is not difiScult to imagine that a security 
holder may be compelled to realise his security at a serious loss, 
so that it is a wise and prudent thing before making advances 
against shares to ascertain that there are no impediments 
in the way of having the transfer actually registered. 

Life policies and marine policies are frequently used as 
subjects of security. Where goods are shipped abroad it is 
usual for merchants to insure them, and to forward the bill 
of lading and insurance policy to their correspondents or 
bankers at the port of destination, in order that they may 
deliver the documents in exchange for the price of the goods 
or its equivalent in the shape of a bill of exchange. The 
policy is capable of being effectually assigned only to a 
person who has an interest in the goods insured, and there- 
fore it cannot be used as an independent security, but is 
merely a collateral security, passing with the property in the 
goods, and is only available if, after the bill of exchange has 
been accepted, the goods are lost or destroyed on the voyage. 

life policies may be utilised either as independent or as 
collateral securities. As a rule, policies after certain premiums 
have been paid upon them have a surrender value. This 
value is equivalent usually to about one-third of the premiums 
paid upon them. They may therefore be made available to 
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the extent of such value, even if the debtor should fail to 
continue payment of the premiums. An objection to a policy 
of life insurance as a security is the possibility of the debtor 
failing to pay the premiums as they fall due, whereby the 
policy may lapse and the security cease to exist. The creditor 
may himself pay the premiums if he considers it to be for his 
interest to undertake the obligation ; but that is a risk which 
he must determine for himself. Further, a policy in the hands 
of a security holder is open to all objections at the instance 
of the insurance company against the insured on the grounds 
of want of insurable interest or non- disclosure of facts 
material to the risk or on the ground of fraud or misrepre- 
sentation. At the same time, as the principal insurance 
offices now issue policies which become free from challenge 
at the expiry of five years from their date of issue, security 
holders are reasonably safe from having to contemplate the 
possibility of their securities being repudiated. 

A policy of life insurance may be assigned like any other 
subject, but, before making any advances to the cedent, 
the creditor should ascertain from the insurance company 
whether any prior assignation has been intimated or whether 
the company has made any advance to the policy-bolder 
against the policy, as in either of these events the security 
may be substantially diminished or be altogether worthless. 
In the case of Borthwick v. The Scottish Widows* Fund, 1864, 2 
Macph. 595, where the insured was indebted in considerable 
sums to the insurance company, partly in respect of a loan 
granted upon two policies and partly in respect of a debit 
balance arising out of his intromissions with the premiums 
of the Company, it was held that while the Company was 
bound to deliver up the policies on payment of the loan, the 
Company would be entitled to withhold fulfilment of their 
obligations under the policies so long as the balance of their 
debt was unpaid. It was observed that although the right 
was merely of a passive kind, it would come into practical 
operation when the policies became due, and that the right 
accordingly constituted a valuable security over the estate of 
the policy-holder who was bankrupt. 

An exception to the general rule that life policies are 
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assignable is the case of a policy of insurance effected by a 
married man upon his life, bearing to be for the benefit of 
his wife or of his children. Such a policy is, by statute, in 
a highly privileged position. It does not form part of the 
husband's estate, but is held by him in trust for his wife and 
children. Accordingly, an assignation of such a policy by 
the husband in security of advances made to him is altogether 
ineffectual. 

By the Policies of Assurance Act, 1867, 30 & 31 Vict., 
cap. 144, a form of assignation is provided for the assignment 
of polioies, and upon payment of a fee not exceeding 5s. the 
company is bound to deliver an acknowledgment in writing, 
under the hand of a principal officer of the company, of the 
receipt of written notice of the date and purport of the 
assignation. The date on which such notice is received by 
the company regulates the priority of all claims under any 
assignment. 

In Scotland, mere delivery of a life policy, unaccompanied 
by an assignation, confers no right to the policy or its 
proceeds, even if the possessor of the policy has made 
advances to the assured on the faith of his possession of the 
policy, and has paid all the premiums due upon it on behalf 
of the assured ( Wylie's Executrix v. M'Jannet, 1901, 4 F., 195). 
At the same time delivery of the policy should, under all 
circumstances, be given along with the assignation, for the 
doctrine of equitable mortgage, although unknown to the law 
of Scotland, is well recognised in England, and under it the 
mere delivery or deposit of a policy of insurance in security 
of an advance confers on the holder a right of lien or security 
in his favour which cannot be defeated by a subsequent 
assignation, particularly if the subsequent assignee has had 
notice of the deposit. As many policies which are available 
as securities in Scotland are issued by English offices, it is 
well to avoid complications under English law by insisting 
upon delivery of the policy with the assignation in security. 

When a question arises as to whether a right in security 
has been validly constituted — and, as might be expected in 
view of the differences between Scots and English law which 
I have mentioned, such questions frequently arise in connec- 
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tion with insurance policies — ^the general rule is that the 
validity or invalidity of the security right is determined by 
the law of the country in which the contract constituting 
the right in security was made. Thus in the case of The 
Scottish Provided Institution v. Cohen, 1888, 16 R 112, it 
was held, in a competition with creditors, that a person in 
England who, by a contract concluded in England, had ad- 
vanced money to a Scotsman on the security of a policy of 
insurance deposited with him, and who, after the death of 
the borrower, gave notice to the insurance company of the 
deposit, had acquired a good security over the contents of 
the policy. This decision was followed in the case of The 
ScoUish Provident Institution v. Bdbinson, 1892, 29 S.L.R. 733. 
In that case there was a competition between two Irishmen, 
one of whom had in Ireland obtained delivery of a policy in 
security of a debt, while the other had, in knowledge of the 
deposit, subsequently obtained an assignation of the policy, 
and intimated it to the company. It was held, according to 
Irish law, that the creditor in possession of the policy fell 
to be preferred. 

Where a policy is assigned in security of a specific debt a 
right of redemption is implied, and on payment of the debt 
the creditor is bound to retrocess or restore the debtor or 
his representatives in the policy, or to pay over the balance 
recovered under the policy, after deduction of the actual 
amount of the debt. 

Questions may arise in regard to the disposal of bonuses 
declared on policies assigned in security, or as to the payment 
of premiums made by the creditor to keep the policy alive ; 
but it may be accepted as a general proposition, settled by 
the case of Shand v. Plaikie, 1859, 21 Dunlop, 878, that, 
where the matter is not otherwise regulated by special agree- 
ment, no creditor is entitled to make a profit on the security 
granted to him ; and in the same way the representatives of 
a debtor who has assigned a policy in security cannot call for 
payment of the proceeds of the policy without admitting the 
right of the creditor to full payment of his advances and of 
all incidental disbursements made by him for the purpose of 
keeping the security alive. 
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betbntion and lien special lien and general lien 

banker's lien. 

The right of retention results either from an ex facie title of 
property or from the fact of lawful possession of subjects, 
and is a right on the part of the apparent proprietor or 
the possessor to keep possession of them, and resist any 
demand for their delivery, until a debt due to him is paid or 
a counter obligation undertaken to him is performed. 

Originally and properly the right of retention applied 
only to corporeal moveable subjects held by the creditor, 
but in recent years the term " retention " has been extended 
to include the right, in certain circumstances, to retain, or 
withhold payment of debts. The right of retention of 
debts, however, rests on a different principle from the right 
of retention of corporeal moveables. It is founded on the 
principle of mutual obligation, under which it is regarded 
as inequitable that a person should be compelled to pay an 
outstanding debt to another party, where that party at the 
time refuses, or is unable, to pay the debts which he him- 
self owes to the first party. The right of retention of debts 
— as was pointed out long ago by a famous Scotch judge, 
Lord Monboddo — is in this view an equitable extension 
of the principle of compensation. "Compensation and re- 
tention," said Lord Monboddo, "are the same in principle. 
The ground of equity is this, that a person is not obliged 
to pay a debt while the creditor is at the same time due 
something to him." Compensation applies only where the 
debts on both sides are liquid or capable of being at once 
made liquid; whereas the right of retention may exist 
where the debt on one side is illiquid, as, e.^., where it 
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depends on a contingency, or needs to be proved, or is not 
fixed in amount, as a claim of damage& 

The two main cases in which the principle of retention 
of debts is most frequently applicable in practice are (1) 
where the claims of the two parties arise out of a mutual 
contract, and (2) where one of the parties is bankrupt 

1. Where, in a mutual contract, one of the parties fails 
to perform his part of the contract, the other party is 
entitled to withhold payment of the sum due by him under 
the contract until the defaulting party carries out liis obliga- 
tion, or to retain such sum in security of a claim of damages 
arising to him from the failure to perform. A frequent 
instance of retention on this ground occurs in contracts of 
lease— i.e., between landlord and tenant. It is now recog- 
nised that a tenant is entitled to retain his rent if the 
landlord has failed to carry out any material obligation 
undertaken by him under the lease. In one of the most 
recent cases between landlord and tenant — JtfDonoM v. 
Kydd, 1901, 38 S.L.R 697 — ^the general principle was con- 
cisely stated by Lord Trayner as follows : " Where a person 
seeks to enforce the terms of a contract against another, 
he is excluded from doing so if it can be shown that he 
is in default himself in the obligation that the contract 
puts on him." 

2. The application of the principle of retention of debts 
in bankruptcy is often spoken of as the "balancing of 
accounts in bankruptcy." Where a person is due a liquid 
debt to a bankrupt, and has at the same time a future or 
contingent claim against the bankrupt, he is entitled to 
retain the liquid debt due by him in security of his future 
or contingent claim. His contingent claim against the bank- 
rupt is valued, and its present value is set off against the 
debt due by him to the bankrupt estate. 

I do not propose to discuss these rights of retention of 
debt further, and I accordingly proceed to consider rights of 
jretention or lien in the ordinary use of these terms. 

The effect of a right of retention or lien over a subject 
is that the debtor, or his trustee in bankruptcy, cannot 
recover the subject until he pays the debt or debts due 
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to the creditor who has the r^ht of retention or lien. 
The security-right which thus arises in virtue of a right 
of retention or lien differs from a pledge and other rights 
in security, in respect that it is not, generally speaking, 
a part of the express contract between the parties but arises 
by implication of law, or, in other words, is implied by the 
law as a tacit condition or corollary of the contract. 

The terms "retention" and "lien" are sometimes used 
indiscriminately, the term " retention " being regarded as the 
Scotch equivalent for the English term "lien." The con- 
fusion in the use of the terms has to a certain extent arisen 
from the fusion which is gradually taking place between 
certain branches of our mercantile law and the law of 
England. In the Sale of Goods Act, 1894, for instance, 
it is enacted that the term " lien," as used in the Act, " in 
Scotland includes right of retention " ; and in many English 
decisions the expression " lien " is loosely used in connection 
with the sale of goods to denote the right of an unpaid seller 
to retain the goods until payment of the price, irrespectively 
of whether the right of property in the goods has or has 
not passed to the buyer. On the other hand, according to 
the common law meaning of the terms in Scotland, the term 
*' retention " is properly applied where the right of property 
in the subject is vested in the person retaining it — the right 
of property being qualified only by a personal obligation to 
transfer the subject to the debtor ; while the term " lien " is 
properly applied where the creditor who holds the subject 
has merely the possession or custody of it, the right of pro- 
perty in it being vested in the debtor. In short, properly 
speaking, in " retention," the right to retain depends on pro- 
perty; in "lien," it depends simply on possession. This 
distinction will be best understood by a reference to two 
examples. For instance, in the Western Bank v. Hamilton, 
1859, 19 Dunlop 152, to which reference has already been 
made, it was held that the Bank, which was vested in a title 
of property in certain brandy belonging to their debtor, had, 
in virtue of this right of property, a right to retain the goods 
until all advances due to them by the debtor had been paid. 
The security there was one of retention pure and simple. 
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On the other hand, in the case of Barr & Shearer v. Cooper^ 
1875, 2 R (H. of L) 14, a firm of shipbuilders who had 
executed extensive repairs on a ship were held, in virtue 
of their possession of the ship, to have a lien over it in 
security of payment of their account, although the property 
in the ship belonged to the shipowner. In the Western 
Bank case the right of property had vested in the security 
holder, subject to a right on the part of the debtor to de- 
mand delivery of the brandy on payment of his debts. In 
the shipbuilding case the right of property remained vested 
in the debtor, but he could not obtain possession of his 
property until he paid the account due by him for work 
done upon it. The distinction between a right of retention 
where the property is vested in the creditor and a right 
of lien founded upon possession is clearly stated by Lord 
M'Laren in the case of Gladstone v. M'Cailum, 1896, 23 E. 
785, as follows : — 

''EetentioD, as I understand it, is the right of an owner of 
property to withhold delivery of it under an unexecuted contract 
of sale or agreement of a similar nature until the price due to 
him has been paid, or the counter obligation fultilled. Lien, 
again, is the right of a person who is not the owner of property 
but is in possession of it on a lawful title, and whose right of 
lien, if it is not a general one — of which class of liens there are 
not many examples — is a right to retain the property until he 
has been compensated for something which he has done to it.'' 

More important than this question of terminology, though 
closely related thereto, is the principle that the title on 
which a creditor exfdcie holds a subject determines what 
debts his right of retention avails to secure. It is well 
settled that where a creditor holds a subject on an absolute 
title of property — such as an ex facie absolute disposition of 
heritable property, or, as in the case of Western Bank v. 
Hamilton, an unqualified delivery order, or an ex facie abso- 
lute assignation of incorporeal moveables — ^he has a right, 
as against the debtor, to retain the subject until all debts 
due to him by the debtor are paid, notwithstanding that 
the ex fade absolute title has been qualified by a back- 
letter or other agreement declaring that it has been granted 
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in security of a particular debt. This right of retention 
based on a title of property — a right which is never spoken 
of as a lien — exists by force of law and does not arise ex 
cfmir(MAu, On the other hand, where the creditor's right 
consists merely in a right of possession of a subject, which 
belongs in property to the debtor, or where, in the case 
of a written title, the creditor's right in the subject is, on 
the face of the title, limited and qualified, the creditor can 
retain the subject only for the payment of the particular 
debt or debts secured by his possession or by the terms of 
his written title. 

Thus in the case of the National Bank v. Forbes, 1858, 21 
Dunlop 79, A assigned to B in security of a debt of £500 a 
policy of insurance on his own life for £1000 subject to B 
being bound to hold count and reckoning for any sum he 
might recover under the policy. It was clear from the 
terms of the assignation that the security was limited to the 
specific loan. A obtained a further advance of £700 from B, 
without reference to the policy. On A's death his estates 
were sequestrated, and B sought to retain the proceeds of 
the policy as against both loans. It was, however, held that 
as the policy had been assigned under a limited title B was 
not entitled to retain. The Lord Justice-Clerk (Inglis), in 
giving judgment against B, explained the law as to how the 
creditor's title to the subject determined the extent of his 
rights of retention as follows : — 

Now, in every case of retention, the first and most important 
inquiry is, what is the title on which the party has attained the 
possession which he proposes to hold till his debt is paid, for this 
title of possession furnishes the precise measure of the right of 
retention) If the title of possession be unlimited, as a title 
of property, the party is entitled to retain till every debt due 
by the party demanding delivery of the subject is paid. If his 
title be limited, he can retain only for the payment of that 
particular debt which is secured by his possession. 

A limitation of the right of retention arising out of a 
title of property occurs when the creditor, holding the ex 
fade absolute title, receives notice that the debtor's right to 
demand a reconveyance of the subjects has been assigned to 
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a third party. After receiving notice of such an assignation, 
the creditor, as we have already seen in the case of The 
Union Bank v. The National Bank, has no right to make 
further advances to the debtor in reliance on his property 
in the subject of security, and, if he does so, he cannot, 
in a question with the third party to whom the debtor 
has assigned the right to demand reconveyance, retain the 
subject for the further advances made to the debtor. 

Coming now to rights of retention or lien, founded on the 
possession of subjects the property in which belongs to 
another, we find that these rights are more limited in their 
nature and scope than a right of retention based on a title 
of property. Further, you will note that the mere fact of 
the possession by one person of a subject belonging in property 
to another does not in itself, as an ea? fa4yie title of property 
does, infer a right on the part of the possessor to retain the 
subject in security of all debts due by the debtor, irrespec- 
tive of the character and origin of these debts. As I shall 
have occasion to point out later in this lecture, rights of 
retention or lien — whether special or general — where they 
exist, have their origin not in the mere fact of possession by 
one person of property belonging to another, but in virtue of a 
contract of which the right of retention or lien is an incident, 
express or implied bylaw. In determining whether such a 
right is implied, the usage of trade is an important element. 

The first requisite to establish a right to retain a subject, 
which is the property of another, is possession of the subject. 
It is necessary that the subject should be lawfully in the 
possession of the person asserting the right to retain it — i.e., 
that it should have come into his possession by contract, 
express or implied, and not by mere chance, fraud, or 
mistake, and that it should be in his possession on a contract 
not inconsistent with the right to retain. On this principle, 
in the case of Borthwick v. Bremner, 1823, 11 S. 716, it was 
laid down by the Lord Ordinary that where a bill is sent to 
a banker for discount he is not entitled, if he declines to 
discount it, to retain it in security of his general balance 
without the consent of his customer. Again, where property 
belonging to one person comes into the possession of another, 
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not under any special contract of employment relative to 
this property, but simply in the capacity of a servant, the 
possession is not such as will create a right of retention 
or lien. This is illustrated in the case of Oladstone v. 
MoCcUlum, 23 R 783, to which reference has already been 
made, where it was held that a person who had been secretary 
of a limited company prior to its liquidation had no right of 
retention or lien over its minute book for a debt due to him 
by the company. The possession in that case was a mere 
incident in the defender's employment. He had possession 
of the minute book merely as the servant of the company, so 
that his right to possess it terminated when he ceased to be 
in the company's service. It is also a general rule that the 
possession of a subject, in order to ground a right of reten- 
tion, must have existed prior to the date of the debtor's 
bankruptcy ; for, on bankruptcy, the bankrupt's estate passes 
to the trustee, and no person obtaining possession of part of 
the estate from the debtor after bankruptcy can retain in 
a question with the trustee. 

Eights of retention in subjects belonging to another fall, 
according to the extent of the right of retention exercise- 
able by the possessor, into two classes, — special reten- 
tion and general retention. Special retention arises in the 
course of a particular contract, under which a person is 
entitled to retain the subject in his possession until the 
owner is prepared to discharge a debt or fulfil an obligation 
incumbent upon him under that contract. General reten- 
tion, on the other hand, extends beyond the immediate 
transaction out of which possession has arisen, and operates 
as a security for a general balance due by the owner to the 
person in possession. As these rights deal with moveable 
property which does not belong to the person in possession, 
but to his debtor, the more correct method of referring to 
them is to call them special lien and general lien. 

Special lien is a right implied by law in particular con- 
tracts from the fact of possession, and is mainly applicable 
to contracts for the performance of work or for services to 
be rendered. Any person performing work or service on an 
article has a right of lien over the article placed in his hands 
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until the employer performs his part by paying for the work 
done. The particular cases in which special liens have been 
held to exist are all merely illustrations of this general rule. 
In the case of Miller v. Hutchison, 1881, 8 R 492, which 
related to the lien of a livery stable keeper, Lord Young 
explained the nature of special lien as follows : — 

Lien is just a contract of pledge collateral to another contract 
of which it is an incident. If the principal contract be about a 
horse, that it is to be fed and kept by one man for another, to 
that contract there is the incident called lien — that is, an agree- 
ment that the person to whom the possession of the horse is com- 
mitted shall have right to retain the possession till his claim for 
the food and attention given to the horse shall be satisfied. This 
is a special lien, and it stands, like general lien, upon contract, 
express or implied. 

As an example of special lien I may refer also to the case 
of MeiMe & Wilson v. Pollard, 1880, 8 R. p. 69. In that case 
a merchant placed certain documents in the hands of a firm 
of accountants to enable them to collect debts due to him. 
Shortly afterwards he became insolvent, and granted a dis- 
position omnium honorum in favour of a trustee for behoof 
of his creditors. The trustee applied ta the accountants for 
the documents, but they refused to give them up till their 
account for charges and outlays incurred in collecting the 
debts was paid. Held, that they were entitled to retain the 
documents on the ground of implied contract It was at 
first maintained that an accountant had a right, like a law 
agent, to a general lien over his client's papers, but Lord 
Young put the matter correctly when he stated that all 
people who carry on lawful businesses, under which the pro- 
perty of others comes into their possession, are not excep- 
tionally privileged, but under the common law are entitled to 
retain possession of that property until the true proprietor 
fulfils his part of the contract — in other words, pays for the 
work which has been performed under it. The same result 
followed in the case of Robertson v. Boss, 1887, 15 E. p. 67, 
where it was held that a factor was entitled to retain certain 
books and documents in his possession until his salary 
and account for factorial outlays were paid. Lord Young, 
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in giving bis judgment in that case, made the following 
observations : — 

I expressed more than once during the argument my opinion 
that every right to retain property belonging to another, whether 
you call it retention or lien, must stand on paction express or 
implied. The owner may make any lawful contract he likes 
respecting his property. He may pledge it on any terms agreed 
on between him and the other party to the contract. He may 
pledge anything which is capable of being put into the possession 
of another. But the law, in the absence of an express contract, 
implies a right of retention in a variety of circumstances. The 
most familiar instance is where property comes into the possession 
of another than the proprietor under a contract which creates 
rights hinc inde. The law then implies a right to retain possession 
until the debts under the contract are paid. The debt, however, 
must arise out of the contract on which the possession was 
obtained and is held. That is the explanation of all the ordinary 
liens. I do not know how else they can be accounted for. The 
right must proceed from the owner of the property or some one 
in his right. 

An accountant's lien, then, is, you will observe, a special 
lien — that is, it entitles the accountant to retain books and 
documents, belonging to his client, only for debts due in 
respect of the special contract of employment relative to 
these books and documents, and does not entitle him to 
retain th,em for any general balance that may be due by the 
client in respect of other work {FidwelU 1902, 9 S.L.T. 21). 
So, where an accountant occupies the position of secretary 
to a company or other position of regular employment, 
he has no lien over the books or documents of the com- 
pany in his possession, even if his work is done in his 
own ofiBce. In one of the latest cases on this matter 
(Bamton Hotel Co, v. Cook, 1899, 1 F. 1190), Lord Kinnear 
pointed out that it was perfectly immaterial in such a case 
whether a person in the employment of another carried on 
his work in one place or in another so long as the books and 
documents with which he was working were put into his 
hands in consequence and for the execution of a contract of 
service. 

An apparent exception to the general rule, that a person is 



Digiti 



zed by Google 



58 8BCURITIES OYER MOYEABLEa 

entitled to retain his debtor^s property until his claim for 
work or outlays has been satisfied, arises under the Bank- 
ruptcy Acts. In ordinary circumstances a trustee has a 
lien over the trust-estate in security of any expenses he 
has been put to in the administration of the trust, and also 
in security of payment of his fees. But the trustee in a 
private trust must denude in favour of the trustee in a 
sequestration, and under the Bankruptcy Acts he is bound 
to give up all papers in his possession to the trustee in 
the sequestration, reserving his right, however, to a prefer- 
able ranking for his fees and outlays. So held in the case 
of Doll v. Drummond, 1870, 8 Macph. 1006. The same 
principle applies also in regard to law agents, who must in 
the same way give up all papers to the trustee in a seques- 
tration, under the same reservation. 

General lien is an exceptional right existing in special 
cases in virtue of contract or usage of trade recognised 
by law. In the first place, it may arise by contract 
Thus where parties expressly agree that parcels of goods 
sent from time to time to have certain work performed 
on them shall be subject to a general lien for all debts 
due by the owner incurred in connection with such 
work, the agreement will be effectual even in a question 
with creditor. The leading case on this point is that of 
Anderson's Trustees v. Meming, 1871, 9 Macph. p. 718, to 
which reference was made in a previous lecture. In that 
case bleachers, who for several years were constantly em- 
ployed by manufacturers to bleach and finish goods for 
them, were in the regular practice of returning with each 
parcel of goods a receive note setting forth the kind and 
quality of the goods returned, with a notice in these terms : 
" N,B. — All goods received by us are subject to a lien, not 
only for the work done thereon, but also for the general 
balance of our accounts, including not only open accounts, 
but also acceptances and promissory notes, whether past 
or due or current" The manufacturers became bankrupt, 
the bleachers having then in their hands goods sent to 
them by the bankrupts in the ordinary course of business 
within sixty days of their sequestration. Held, in a ques- 
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tion with the trustee, that a general lien was constituted 
by the notice above mentioned, which was not a preference 
Struck at by the Act 1696, cap. 5, but entitled the bleachers 
to retain the goods in their hands at the date of the seques- 
tration, in security not only of their charges for work per- 
formed on these goods, but also for the amount of an open ac- 
count and acceptances (both past due, and current) for work 
done upon other goods within the year. Lord Ardmillan 
expressed himself on the legal question as follows: — 

I am of opinion that where there has been a course of dealing 
between the parties, making it manifest that the lien on each 
parcel of goods is renounced or left unused because of the con- 
tinuance of the employment and the renewal of the lien, then the 
lien is equitably extended to cover the year's account for bleach- 
ing. . . . The extension of this lien to meet the balance of the 
year's account for bleaching goods sent during a continued course 
of dealing by the same party, under the same arrangements, is a 
just, reasonable, and equitable extension of the common law 
principle. Such a lien, thus extended to meet the equities of 
commercial transactions during a course of dealing and in accord- 
ance with the usage and understanding of trade, is favoured by 
the law. In Scotland, besides the very high authority of Pro- 
fessor Bell, we have the authority of Lord President Campbell, 
Lord Justice-Clerk Macqueen, Lord Gillies, and other eminent 
judges. Li England, we have the authority of Lord Hardwicke 
and Lord Mansfield, clearly and strongly expressed, — and on a 
question of equitable right in the department of commercial 
jurisprudence no higher authority can be desired. 

It appears, too, that a contract, suflScient to establish a 
general lien, may be read out of an advertisement. Thus 
in an old case in England (Kirhnann v. ShavxyrosSj 1794, 6 
T.R. p. 14) it was held that the publication of an advertise- 
ment was sufficient to set up a general lien against the 
creditors of a manufacturer who had sent goods to be dyed, 
in respect that he had knowledge of the terms of the 
advertisement, which was to the effect that the dyers of 
Manchester would not accept goods to be dyed, except on 
the footing of a general lien for any balance that might be 
due to them by customers. 

It has been settled, however (and this may be taken as an 
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exception to the general rule), that general lien cannot be 
created by a notice or advertisement, where the person 
claiming the lien has a duty to discharge towards the 
public — as, for instance, where a carrier is bound to carry 
goods under statutory powers. A public carrier has a 
special lien over each parcel of goods for the freight due 
on them, but he is not entitled to extend the lien, even 
by notice, so as to confer on himself right to retain against 
a general balance, due either by the owner or the consignee. 
Accordingly, in the case of Peebles v. Caledonian Railway 
Company, 1875, 2 E. 346, where goods were delivered for 
carriage, with a consignment note bearing that the Cale- 
donian Railway Company received goods for carriage, sub- 
ject to a general lien for money due to them, whether for 
the carriage of such goods or for other charges, the Court 
held that the condition was unreasonable, under the Railway 
and Canal Traffic Act of 1854, and that, on grounds of public 
policy, the lien over the goods could not be admitted as 
against an onerous consignee of the goods, as this was an 
attempt to make the property of one party liable for the 
debt of another party. 

In the second place, usage of trade is admitted as a good 
ground for conferring a general lien for debts incurred in 
the ordinary course of the trade. It may be stated, as a 
general rule, that where an understanding as to the existence 
of such a general lien is universal in a trade, and is not con- 
fined merely to a particular locality, the general lien will be 
recognised by the courts as an implied condition of the con- 
tract between the parties. Without going into detail, it may 
be taken as now settled law that calico-printers, packers, 
bleachers, livery - stable keepers, and wharfingers, have by 
custom of trade proved to the satisfaction of the Court a 
general lien over their customers' goods in their possession 
in security of a general trade balance. In these trades, and 
in other cases of general lien founded on usage of trade, the 
right of lien only covers debts incurred to the trader in the 
ordinary course of his trade. It does not cover advances of 
money or debts due on general account. Further, a general 
lien existing by custom of trade extends only to subjects 
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in possession of the creditor, which are the property of his 
debtor, and does not— except in the special case of negoti- 
able instruments — cover articles belonging to third parties 
which may in course of trade have been handed over by the 
debtor to the creditor (per Lord Kinnear in MUchell v. Heys 
Jk Sons, 1894, 21 R 600). To this rule an exception occurs 
in the case of an innkeeper, who has a general lien over 
articles brought into his inn by a guest, even though the 
articles are the property of third parties. 

Law agents, factors, and brokers have also well recognised 
rights of lien over the titles and papers or property and funds 
of their clients, provided these came into their possession 
in the ordinary course of their employment. These liens 
arise under the contract of agency, and confer substantial 
rights on such {^ents. The lien known as " banker's lien " 
falls under this category, and as some of you may have a 
special interest in this lien, I propose to refer shortly to some 
of its salient features. 

The general lien of a banker is simply the application of 
the principles of retention, which I have explained, to the 
case of a banker as a money agent or factor dealing with 
securities of a negotiable character belonging to his custo- 
mers. The effect of the lien, as stated by Lord President 
Inglis, is to give the banker " a general right to retain all 
unappropriated negotiable instruments belonging to the cus- 
tomer in the hands of the banker for securing his balance 
on general account." It can only exist when the customer is 
indebted to the banker, for if there is no indebtedness, the 
customer can demand re-delivery of his securities at any 
tima The lien is constituted by possession in the ordinary 
course of business, and the possession must rest on contract, 
express or implied by usage, and on a contract not incon- 
sistent with a right to retain. In other words, the possession 
must not arise from breach of contract, and must not be due 
to mere chance or misapprehension, or the wrongful act or 
misrepresentation of the banker, or even the unauthorised 
act of the banker claiming it. To constitute the lien, posses- 
sion must in the general case be given by a party who has 
a right to dispose of the property. But^ according to the 
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decision of the House of Lords in the case of the London 
Joint Stock Bank v. Simmons, 1892, App. Ca. 201, to which 
I have already referred, a banker can retain negotiable instru- 
ments pledged with him by a customer, though these instru- 
ments in fact belong to a third party, and were pledged in 
fraud of the third party, provided the banker acted in good 
faith. This principle, however, depends on the law as to 
the transfer of property in negotiable instruments — which I 
dealt with in my first lecture — and not on the law of lien. 

A distinction must be drawn between the possession neces- 
sary to found the lien and mere custody. The possession ne- 
cessary to found the lien must be possession acquired in the 
ordinary business of a banker. While bankers frequently 
receive securities for safe keeping, they so receive them not 
as bankers but as depositories only, and the custody thereby 
conferred on them does not clothe them with the control or 
possession essential to the constitution of a general lien. 
Accordingly, in the case of Leese v. Martin, 1873, L.R. 17, 
Eq., 22, where securities were deposited in a box kept in a 
banker's safe, the key of which was retained by the customer, 
it was held that the banker had no right of lien over the box 
and its contents, the box having been placed with the banker 
simply for the purpose of safe custody. On the other hand, 
there may be a deposit of securities, both for safe custody and 
also by way of security for the purpose of the customer's 
business, which may warrant the operation of the lien. 
Accordingly, in the Scotch case of Robertson's Trustee v. 
Moyal Bank of Scotland, 1890, 18 R. 12, where negotiable 
bonds were from time to time deposited by a customer at 
the request of the Bank's agent, who, concurrently with the 
deposit of the bonds, made advances to the customer, and 
gave him a receipt for the bonds, bearing that they were held 
*^ for safe custody on your account and subject to your order," 
it was held that the actings of parties and the custody of the 
bonds gave the Bank a right of lien, and that the terms of 
the receipt were not such as to instruct a special agreement 
excluding the right. 

If, however, it be clear that the customer depositing the 
security is acting as agent or broker, though his principal be 
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not disclosed, the banker will have no right of lien for his 
customer's general balance. And so if a broker holds a 
n^otiable instrument or stock in his own name for a client 
and deposits it with, or transfers it to, the bank in security 
of an advance in his own name for his client, and the bank 
are aware that he is acting as a broker and not as principal 
in the transaction, such knowledge will, although the client 
be not disclosed, prevent the bank from acquiring a general 
lien over the stock for the broker's general balance, and their 
lien will be restricted to a lien for the special advance for 
which the stock was impledged. It was so held in the case 
of the National Bank v. Molleson, 1895, 22 E. 740. 

Again, the lien may be excluded by agreement, express or 
implied. Thus, there can be no general lien where a security 
is by agreement specially appropriated or pledged for a 
specific debt or liability. To exclude the general lien there 
must, however, as was pointed out by Lord M'Laren in 
JRobertson's Trustee v. Boyal Bank, 1890, 18 R. 12, be an 
agreement clear and unambiguous in its terms, or circum- 
stances inferring an agreement, that the security is pledged 
for the special loan. The mere deposit, however, of a fresh 
security for each fresh advance is not of itself appropriation, 
and will not exclude the bank's general lien from any partic- 
ular security. Nor is it specific appropriation if the cus- 
tomer opens more than one account, — for instance, a loan, 
a general, and a discount account, — and deposits a security 
in respect of one of these. It was held in the case of the 
European Bank, 1872, L.R. 8, Ch. App. 44, that the banker 
in such a case is, in the absence of special agreement to 
the contrary, entitled to a lien over the security for any 
balance which may be due upon the whole accounts taken 
together. The law, in short, presumes a general lien, and the 
onus of restricting it to a particular advance rests upon the 
customer. If, however, a banker receives a security under 
such circumstances as to amount to an agreement to hold it 
for a special purpose or for a limited sum, he can only hold 
it for that purpose or for the sum agreed, and not for a 
general balance. The right of lien accordingly does not 
extend over securities deposited for remittance or lodged for 
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the purpose of meeting a specific draft In these cases the 
lien is excluded because the banker receives the instruments 
under instructions which are inconsistent with the supposi- 
tion that he is to have a lien. 

Bills sent to a banker to obtain acceptance do not come 
under the category of securities specifically appropriated, so 
as to exclude his lien, although they have in a sense been 
sent to the banker for a special purpose. That is one of the 
duties of a banker, and the lien attaches to bills given him 
for that purpose. Similarly, if bills are sent for collection 
and to keep safely in the meantime, they will be subject to 
lien for a general balance. And the result will be the same 
if they are sent for a special purpose which has not been 
fulfilled, such as to meet a contingency which has not arisen, 
or to discount in the event of the customer's account be- 
coming exhausted, or to be kept till due and in the meantime 
drawn against, or on deposit, or to meet other bills not 
yet due. 

On the other hand, bills sent for discount are held as sent 
for a specific purpose, and in accordance with the law laid 
down in the case of Borthvnck v. Bremner, 1833, 12 S. 121, 
already referred to, cannot be retained in security of a general 
balance. Bills so sent, or securities sent with an application 
for an advance, must be returned if the request is not to 
be complied with. If, however, the customer consent, the 
banker may retain them. But there must be a consent by 
the customer, and such consent is not inferred from a mere 
casual leaving of the documents by him. Again, if bonds 
are deposited in order that the banker may get them ex- 
changed for fresh bonds, they cannot be retained, for such 
special purpose is inconsistent with the idea of a general 
lien. It is for this reason that, if a customer hands his 
banker bank-notes over the counter and requests a bank- 
draft in exchange, the banker has no right to retain them or 
apply them to any other purpose than that for which he 
received them. 

When a bill is left at a bank, the customer's endorsation is 
primd facie evidence that it has not been deposited by the 
customer in security of an advance, but has been transferred 
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to the banker. The test is, whether the endorsement was 
made under such circumstances as to show that the intention 
of the parties was that the customer should be liable on the 
bill as endorser. In other words, the question is, whether 
the endorsement was made simply for collection, or some 
other cognate purpose, or made with the intention of trans* 
ferring all interest in the bill to the endorsee. In the former 
case, the bill will be held as deposited in security and there- 
fore subject to the banker's right of lien, while in the latter 
case the banker becomes the owner of the bill. As a rule, 
bills sent to a banker are endorsed by the customer, and, 
if cash or credit is given, it is held a discount and the bill 
belongs to the banker; but if intended to lie for recovery, 
the banker as agent has a lien for his balance. 

As already stated, a banker has no lien over bills dis- 
counted by him. And so where a banker discounts several 
bills for the same customer, he has no lien over any of them 
for the others. They are all absolutely his own property, 
and he can have no lien over his own property. Thus, in 
the case of Patten v. Royal Bank, 1853, 15 D. 617, where 
obligants on one of several bills discounted became bank- 
rupt, the banker ranked on their estates for the full amount 
of the bill, with the result that he got more than 20s. per £. 
He claimed, after paying the bill in full, to hold the balance 
against the other bills discounted for the same customer ; but 
the Court repelled the claim, holding that the banker was a 
trustee to the extent of the surplus and must pay it over to 
the customer, because there was no contract constituting one 
bill a security for the others. If, however, the banker had 
received the bill from his customer as collateral security, or 
held it under lien for his general balance, he could have 
retained the surplus as against his own customer for the 
general balance. 

The subjects falling under a banker's lien include bills 
of exchange, promissory notes, bonds or share warrants pay- 
able to bearer, cheques, cash orders, exchequer bills (bank 
post bills), circular notes, coupons, foreign bonds, and generally 
all negotiable instruments and securities. It does not in 
Scotland cover share certificates nor any document of debt 

S 
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or mercantile document which is not transferrable by en- 
dorsement and delivery, or mere delivery of the document. 
In England, by usage of trade and in virtue of the English 
doctrine of equitable mortgage, of which I spoke in a former 
lecture, a banker's lien extends over certain subjects which 
are not negotiable, such as a policy of insurance or a lease ; 
but in Scotland his lien does not cover such documents as 
policies of assurance, leases, or bonds over heritable or move- 
able estate, or titles of heritage. 

Banks have usually by their constitution a lien, or rather 
a contractual right of retention over their own stock for any 
balance due by their customer. They work out this security 
or right of retention by refusing a transfer to a purchaser 
until their balance is paid. This lien covers any dividends 
declared on the shares. A banker may also have delivered 
to him by his customer bills of lading, and other docu- 
ments of title, which have some but not all the incidents 
of negotiability. As we have already seen, the security 
created in favour of the banker b^the endorsation and 
delivery of such documents falls under the principle of re- 
tention founded on ownership rather than of lien. Under 
this form of security the banker becomes absolute owner of 
the goods, subject to a personal obligation to restore them 
upon payment of the debts due to him. 

The lien of a banker, being a general lien, extends over all 
negotiable securities of his customer coming into his pos- 
session in the ordinary course of business, not only for the 
particular advance (if any) for which the securities were 
deposited, but also, in the absence of agreement, for any 
general balance. The lien covers the balances on all banking 
accounts, including all acceptances, endorsations, and bill 
transactions, but not contingent debts (unless the customer 
is bankrupt, or, at least, insolvent). 

The lien covers all advances made by the banker to the 
customer in the ordinary course of business. In reckoning 
the balance where there are several accounts, the banker is 
entitled to treat them as one. There is no duty on the part 
of the banker to keep them separate. And the rule is the 
same whether the accounts are kept at one branch or at 
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several. But if the accounts are kept by the customer in 
different capacities, as a personal account and a trust account, 
the banker is not entitled to combine them. If, on the other 
hand, the trust be not patent on the face of the accounts, 
and the bank have no reason to know of the trust (and 
they are not bound to inquire), they will be entitled to 
merge the one into the other. It was at least so held in the 
English case of TeaU v. Brovm & Co., 1894, 11 T.L.E. 56. The 
banker is not entitled, however, to merge the account of a 
deceased customer with an account opened by his executors. 
That has been settled in the case of Gray's Trustees v. The 
Boyal Bank, 1895, 23 E. 199. 

The banker's lien is discharged by payment of the debt or 
debts for which he is entitled to retain the documents. It 
is, of course, lost by giving up possession of the subject of 
the lien, and although the right endures only so long as 
possession endures, it will revive on the documents being 
restored to the possession of the banker. To discharge a 
lien by transfer of possession, the transfer must be voluntary 
on the part of the banker. If the subject of the lien be 
stolen from him, or if he be dispossessed of it by force or 
fraud, or loses it by accident, he will be entitled to have it 
restored to him. This, of course, is subject to the rule — 
which I explained in my first lecture — that any bond fide 
onerous transferee of a negotiable instrument acquires a good 
title to it, even though his title is derived from a person who 
has stolen it. 

The lien may or may not be waived by the banker taking 
a security or a bill for the debt Where a bill is taken, the 
debt is novated and a new debt reared up ; but there does 
not appear to be any reason, in the absence of stipulation to 
the contrary, why the lien should not remain unaffected, and 
the same remark applies to the case where a security is 
taken. The mere taking of a security would not, of course, 
destroy the lien. There must be something in the facts of 
the case, or in the nature of the security taken, which is 
inconsistent with the existence of the lien and destructive 
of it In the absence of special stipulation the security 
wotdd be held to be an additional security, and not to imply 
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a discharge of the lien. In either case the banker ought to 
avoid misunderstanding by an express reservation of all 
existing rights of lien. 

When the customer's account is overdrawn, and the 
banker has monies in his hands on deposit receipt or other- 
wise belonging to his customer, it is sometimes said that he 
has a lien over it. But this is a misapplication of the term 
lien, the banker's right being a right of compensation, where 
there exist reciprocal liquid debts between the bank and the 
customer, or a right of retention, where the bauk's claim 
against the customer is future or contingent, and the customer 
is bankrupt or, at least, vergens ad inopiam. 

It has not been decided that the right of lien covers a 
deposit receipt of another bank in name of the customer; 
but where a customer has a sum on deposit receipt, and he 
is liable on an overdraft account to the same bank, the bank 
would appear in ordinary circumstances to have a right to 
withhold payment of the sum in the deposit receipt till 
the overdraft has been cleared off. On the other hand, 
when a bank issues a deposit receipt in favour of A 
and B, payable to either or survivor, the bank cannot 
refuse to pay the proceeds of the receipt on B's endorsa- 
tion, on the ground that the money truly belongs to 
A, who is indebted to them, and that they are entitled to 
retain the proceeds against their debt. In the recent case 
of Anderson v. The North of Scotland Bank, 1901, 4 F. 49, 
this point was fully considered, and was decided adversely to 
the claim of the bank, on the ground that a deposit receipt 
in these t^rms implies an obligation to pay the money con- 
tained in it to whichever of the two persons named in it 
presents it for payment. In other words, the bank cannot 
alter the express terms of their contract or undertaking by 
offering to prove that one of the parties with whom the 
contract of deposit was made had no interest or title under 
the contract to enforce payment. 

A banker is not entitled to retain or set off the balance at 
the credit of his customer as against the holders of cheques 
drawn against it pending the settlement of a claim at his 
instance against the customer. As against the customer 
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himself, the right of the banker to retain will depend upon 
such circumstances as whether the claim is liquid or con- 
tingent, whether the customer is solvent or insolvent, and 
whether the claim in question arises out of the relation of 
banker and customer. In any case, as there is a contract 
between a banker and his customer that the banker, having 
funds in his hands belonging to the customer, shall honour 
cheques duly issued during the currency of that relation, the 
banker must, before putting his right of retention in force, 
bring the relation of customer and banker to an end, and 
put his customer upon the footing of an ordinary creditor 
for an ordinary debt. In the case of King v. The British 
Linen Co., 1899, 1 F. 928, where a bank, after giving notice 
to a customer that they intended to retain all monies at his 
credit pending the settlement of a claim against him, refused 
to honour a cheque drawn by the customer prior to the 
date of the notice, the bank was found liable in substantial 
damages for dishonouring the cheque. 

The right of lien competent to a banker being a contract 
arising from the contract of agency in which there is delectus 
personce cannot be transferred by the lien-holder. He may 
assign the debt, but is not entitled to deliver the subject of 
the lien to the assignee. He holds such subject as agent for 
the customer, and the contract of agency cannot be transferred 
without the consent of the customer. If he transferred the 
securities held in lien to an assignee, and the assignee 
embezzled them, the banker would be liable. The customer, 
on the other hand, can transfer the subjects over which the 
lien exists to any one without the consent of the lien-holder, 
but subject, of course, to the lien ; and the transferee cannot 
enforce delivery without paying the debt. 

In the event of the customer transferring the subject of 
the lien or right of retention to a third party, intimation of 
the transfer will prevent the banker from being entitled to 
make further advances in reliance on the lien. This was 
settled in the case of The Union Bank v. The National Bank, 
14 R., H. of L. 1, referred to in my last lecture, where it was 
held that although the agreement under which the advances 
were made bore that the banker was to have a lien or right 
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of retention " in security, and until full and final payment 
of all sums of money now due, or which may hereafter be 
advanced/' the notice of the transfer of the subject was 
sufficient to terminate the right of the bank to deal with it 
as a security as from the date of such notice. This decision 
has been followed in a number of recent cases — ^the principle 
on which these decisions are founded being, as explained by 
Lord Justice Chitty in the latest English case, that a bank 
cannot have a lien over property which no longer belongs to 
the customer, and which the bank knows is no longer the 
property of the customer. 

In England the lien of a banker implies the right to realise 
the securities over which the lien extends. He may sue on 
the security, and recover to the amount of his balance. He 
may sell upon non-payment of the debt when a day has 
been fixed for payment, but if a day has not been fixed, he 
must demand payment and give notice of his intention to 
sell. In transactions between stockbrokers and bankers in 
Scotland, authority to realise may be held to be implied by 
usage ; but it is not clear whether, without an express agree- 
ment, a banker holding a lien over a negotiable security 
other than a bill of exchange is entitled to realise it. In the 
case of Robertson* s Trustee v. The Royal Bank, 18 R 20, an 
opinion was expressed that a banker is not entitled to sell 
the subjects of his lien, and could be interdicted if he pro- 
posed to do so. As matters stand at present in Scotland, it 
must still be considered an open question whether the banker 
is entitled to sell. Where the securities are bills of exchange, 
the banker is entitled to negotiate them, and if paid, he can 
of course apply the proceeds against his customer's balance. 
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LECTURE IV. 

COMPENSATION. ILLEGAL SECURITIES UNDER THE ACT 1696, CAP. 5. 
TRANSACTIONS EXCLUDED PROM THE ACT — (l) CASH PAYMENTS, 
(2) TRANSACTIONS IN THE ORDINARY COURSE OP TRADE, (S) 

NOVA DBBITA. TRANSACTIONS TO WHICH THE ACT APPLIES 

MOVEABLE SUBJECTS BECOMING HERITABLE BY ACCESSION. 

Compensation or Set-off. 

In these lectures I have had frequent occasion to mention 
the subject of compensation. Although, in law, compensa- 
tion is not a right in security, but a mode of extinguishing 
an obligation, nevertheless, in its practical e£fect, a claim of 
compensation is closely akin to a right of retention or other 
right in security of debt. Thus, if a claim of compensation 
is sustained, the practical result is that the creditor receives 
payment of his debt to the full extent of his claim of com- 
pensation, and, accordingly, to that extent has a preference 
over the other creditors of his debtor, just as if he had held 
a valid right in security, of a value equal to his claim of 
compensation, for the debt in question. That being so, it 
is desirable that I should explain very briefly the nature and 
main incidents of compensation. 

In Scotland the right of compensation is regulated by the 
Act 1592, c 14 Under that statute, where two parties 
are debtor and creditor in one obligation, and at the same 
time are respectively creditor and debtor in another obli* 
gation, and both debts are liquid, either party may, by way 
of exception, plead compensation to the effect of extinguish- 
ing the reciprocal debts pro tanto, as from the date of con-* 
course. If the debts are of equal amount, they are both 
extinguished. If they are unequal in amount, the greater 
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debt is extinguished to the extent of the smaller debt, and 
the smaller debt is wholly extinguished. 

In England the right of parties arising from the fact 
of mutual credit is known as a right of " set-off" ; but in a 
Scotch case, which went to the House of Lords, it was stated 
by Lord Blackburn that the law of Scotland on the subject 
of compensation is ^in effect very nearly if not precisely the 
same as the law of England. 

Compensation does not operate ipso jure. It has to be 
pleaded, and the plea must be sustained. It must be pleaded 
before decree in the action has been pronounced, but, when 
pleaded and sustained, it operates retrospectively to the 
moment of concourse, and accordingly stops the running of 
interest on both debts from that date, in so far as the debts 
balance each other. When a plea of compensation is stated, 
it has the effect of stopping the currency of prescription 
from the date of its being pleaded. A creditor is not pre- 
vented from pleading compensation by the fact that he holds 
a right in security for his debt ; and the mere fact that the 
plea is stated, e.g., by a creditor who has cautioners bound 
for the debt, and that the plea, if sustained, will have the 
effect of discharging these cautioners by extinguishing the 
principal debt, does not prevent the plea from being given 
effect to if otherwise well-founded. 

Compensation may be pleaded by any person who has 
a direct interest entitling him to insist on the extinction 
of the debt claimed. Thus a cautioner, on being sued by 
the creditor for payment of the debt for which he is cau- 
tioner, is entitled to plead in compensation any debt which 
may be due by the pursuer (the creditor) to the principal 
debtor, provided the latter could himself have pleaded it in 
reduction of the debt. 

The main rules of compensation, when both parties are 
solvent, are as follows : The debt pleaded in defence must 
be of the same nature as the debt sued on ; e.g,, an obligation 
ad factum prcestandum — i,e,, to perform some act — cannot be 
pleaded against a money debt. Both debts must be actually 
due and exigible at the date when the plea is set up. 
Accordingly a debt which is prescribed at the date of plead- 
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ing cannot be pleaded in compensation^ unless in the case 
of the short prescriptions where it is competent to prove 
that the prescribed debt is resting-owing by reference to 
the debtor's oath. Again, the debts must both be liquid, 
that is, ascertained in amount and properly constituted 
against the debtor. An illiquid claim cannot be pleaded 
by way of compensation against a liquid debt. When, 
however, the illiquid claim is capable of being immediately 
made liquid — e,g., when, as provided in the Act of 1592, it 
can be " instantly verified by the writ or oath of the debtor *' 
— ^it is treated as equivalent to a liquid debt, and suffices for 
compensation, the pursuer's claim being delayed until the 
counter-claim is liquidated. Where a defender's counter- 
claim is in course of being made liquid — e,g,y when an action 
is pending to constitute it — it is in the discretion of the 
Court to sist the pursuer's action for a time to await the 
result of the defender's action ; but, in practice, the Courts 
do not sist an action on a liquid claim, pending the decision 
of an action to constitute a counter-claim, unless the latter 
action is approaching completion or in a position ripe for 
judgment. 

While a future or contingent debt cannot be pleaded in 
compensation of a debt presently due and liquid, you will 
remember that, as I pointed out in my last lecture, a future 
or contingent debt may found a right of retention of debts 
if it arises out of the same mutual contract as the liquid 
and exigible debt, or if one or other of the parties is bank- 
rupt or vergens ad inopiam. In bankruptcy or in insolvency 
practically any kind of claim will give a right of retention 
if the concourse of debt and credit existed prior to the date 
of bankruptcy. 

Another rule, which has important consequences, is that 
compensation can competently be pleaded only where the 
parties are mutually debtor and creditor, each in his own 
right and at the same time. Thus a person is not entitled 
to set off a debt due by or to him as trustee or executor, 
or in some other fiduciary capacity, against a debt due to 
or by him personally. There is in such a case no mutuality 
of debt and credit, or, as it is put in law language, no 
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concursm debiti et crediti between the parties. Accordingly, 
where an executor is sued for a private debt, it has been 
held that he cannot plead compensation in respect of a debt 
which is due to him as executor. As a further illustration 
of this principle, I may refer you to the case of Orwifs 
Trustees v. The Royal Bank, 1895, 23 R. 199, mentioned 
iu my last lecture. So in another recent case it was held 
by Lord Low that a bank agent could not, in an action 
against him for a personal debt brought by a customer 
of the bank, plead compensation in respect that the customer 
was due an equivalent sum to the bank on an overdraft, 
although as a matter of fact the agent was personally re- 
sponsible to the bank for the amount of the customer's 
overdraft. 

The principle that compensation is competent only where 
there is a genuine concurms debiti et crediti between the 
parties has important applications: (1) in the case of 
a counterclaim against a principal in respect of a debt due 
by an agent ; and (2) in the case of the debts of a firm and 
of its partners. 

(1) Where an agent, who acts avowedly as an agent on 
behalf of a principal, whether the name of the principal 
is disclosed or not, enters into a contract with a third party, 
the third party is not entitled to set up a debt due to him 
by the agent in compensation of the debt due by him under 
the contract to the agent's principal. In Cooke v. Eshelby, 
1887, 12 App. Cases 271 — which is now the leading case 
on this subject — ^it was held by the House of Lords that, 
even where agents sold goods to a purchaser in their own 
names, although in fact on behalf of an undisclosed principal 
(the purchaser being aware that the agents in question were 
in the habit of selling both for principals and on their own 
account), the purchaser could not, in an action by the un- 
disclosed principal for the price of the goods, set off a debt 
due to him by the agents. In order to subject the principal 
to such a counter-claim, the purchaser must show that the 
circumstances were such as to induce a reasonable belief on 
his part that the agent was selling on his own account and 
not for an undisclosed principal, and also that it was owiug 
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to the conduct of, or by the authority of, the principal, that 
the agent was put in the position of appearing as the real 
contracting party. 

(2) A firm or company is a separate persona^ and, accord- 
ingly} is not responsible for the private debts of its indi- 
vidual partners. Therefore a debtor of a firm cannot plead 
compensation against the firm in respect of a debt due to 
him by a partner of the firm in his individual capacity. 
This holds true on the bankruptcy of the firm; but if the 
firm is dissolved for a reason other than bankruptcy, the 
assets of the company fall to the individual partners in 
pro rata shares, with the result that a debtor of the dissolved 
company, who is. at the same time the creditor of an 
individual partner, can plead compensation to the extent 
to which that partner has become creditor in the debt 
due to the company. Similarly, individual partners are 
not, while the firm continues, creditors in a debt due to 
the firm, and therefore there is no room for compensation 
between a debt due by a third party to the firm and a debt 
due to that third party by an individual partner. But here 
again, if the firm, though solvent, is dissolved, the individual 
partner becomes himself pro rata creditor in the debt due to 
the firm, with the result that a concursm debiti et crediti 
emerges, and he is entitled, to the extent of his pro rata 
share, to plead compensation against the debt due by him 
to the third party. On the other hand, as each partner 
is individually liable for the firm debts, a partner when 
sued for a firm debt, as he is liable for it in solidum, ma 
set oflF against the claim a debt owing to him by the pursuer ; 
or the firm, when sued for a firm debt, may, with the con- 
currence of a partner who has a counter-claim against the 
pursuer, set off that counter-claim against the debt sued for. 

A duly intimated assignation of a debt has the effect of 
putting the assignee in the cedent's place as creditor, and so 
may create a concourse of debit and credit between the 
assignee and the debtor. Where, however, an assignation is 
founded on as the basis of a plea of compensation, it must be 
shown that the assignation was taken in good faith, for it is 
a general rule that the debt in respect of which compeut. 
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sation is pleaded must have been acquired in good faith and 
not simply with a view of pleading compensation. As an 
assignation may create a concourse of debt and credit 
between the debtor and the assignee, so it may prevent a 
concourse which otherwise would have emerged between 
the debtor and the cedent. The right of the debtor in an 
assigned debt to plead compensatiou, as against the assignee, 
in respect of claims he may have against the cedent, depends 
on whether these claims emerged before, or only after, the 
assignation was intimated to him. If a concursus debiti et 
crediti existed between the debtor and the cedent before 
intimation of the assignation, the debtor's right of com- 
pensation is unaffected by the assignation, and he can set 
off, as against the assignee, the debt due by the cedent to 
him. On the other hand, if a debt becomes due by the 
cedent to the debtor, only after the latter has received 
intimation of the assignation, the debtor cannot set off, as 
against the assignee, the debt which has so become due by the 
cedent. As sequestration in bankruptcy has the effect of an 
intimated assignation, the concursvs debiti et crediti, in order 
to support a plea of compensation effectual against the 
trustee in bankruptcy, must have existed prior to the date 
of sequestration. 

I may add a word or two with regard to the more im- 
portant cases in which, although a concourse of debt and 
credit exists, the plea of compensation is incompetent. As 
I have already explained, alimentary funds are not assign- 
able or attachable by creditors, and, accordingly, compen- 
sation cannot be pleaded against a demand for the payment 
of an alimentary debt. But as arrears of alimentary pay- 
ments, being regarded as surplusage, may be assigned or 
attached, compensation may be pleaded against a claim for 
arrears of alimentary payments. 

It is laid down by the institutional writers on Scots law 
as a general rule that there is no compensation in deposit — 
i.e., that a depositary is not entitled to set off a debt due 
to him by the depositor against the deposit. Where, how- 
ever, a person deposits money with a bank on a deposit 
receipt in his own name, the bank, according to banking 



Digitized by 



Google 



SECURITIES OYEB MOVEABLES. 77 

practice, does claim a right to set ofif the sum so held by it 
on deposit against a debt due to it by its customer — e,g., 
on an overdraft. This right of the bank is probably well- 
founded, although it may be noted that in the case of 
Anderson v. North of Scotland Bank, 1901, 4 F. 49 at p. 
55, to which reference was made in my last lecture. Lord 
M'Laren expressed an opinion that if the bank's right in 
such a case were disputed it would raise a difficult question. 

So it is a general rule that specific appropriation bars a 
plea of compensation. I have already dealt with the more 
important instances of specific appropriation in dealing with 
banker's lien. 

Again, under the Companies' Acts, except for the purpose 
of the rights of contributories among themselves, no con- 
tributory is entitled to set ofif against a call made upon him, 
any sum due to him in his character as member of the 
company, by way of dividends, profits, or otherwise, until all 
the creditors of the company are paid in full. 

Illegal Securities under the Act 1696, cap, 5. 

I have hitherto been dealing with the subject of securities 
constituted by an express contract, such as pledge and 
assignation, or arising by implication of law in virtue of a 
right of retention or lien. Now it often happens that a 
debtor who, when his debt is due, is unable to pay it, obtains 
a further period of credit from his creditor in respect of 
security given by him. An arrangement of that character is 
perfectly legitimate, but where bankruptcy may be impending, 
the law looks with jealous eyes upon the transference of assets 
to favoured creditors, and accordingly certain statutory lim- 
itations have been imposed on debtor and creditor alike in 
regard to such transactions. The old Scots Act of 1696, cap. 
5, was passed to prevent frauds on creditors by fixing the 
period of constructive bankruptcy so as to place all creditors 
on an equality. It says much for the wisdom of our ancient 
parliament that the provisions of that Act remain in force to 
the present time, and, notwithstanding the great expansion 
of commercial life which has taken place since the Act was 
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passed, these provisions have had a wise and controlling 
efifect upon business, and have operated for the benefit and 
protection of all classes of the mercantile community. The 
substance of the Act may be stated as follows — viz., that all 
voluntary dispositions, assignations, or other deeds made or 
granted directly or indirectly by any debtor within sixty 
days of bankruptcy, in favour of any of his creditors, for 
their satisfaction or further security, in preference to other 
creditors, are declared to be null and void. The effect of the 
provisions in the Act, you will observe, is to render all 
voluntary deeds by a debtor in favour of his creditor null, 
provided, (Ist), that they have been granted by way of 
satisfaction or further security to him ; and, (2nd), that they 
have been so granted within sixty days of bankruptcy. 
Bankruptcy, I may remark in a word, does not mean 
sequestration, but means notour or notorious bankruptcy. 
The requisites of notour bankruptcy are various, and I do 
not propose to state them in detail, but the most universal 
is that provided under sect. 6 of the Debtors Act of 1880, 
which enacts that notour bankruptcy shall be constituted by 
insolvency concurring with a duly executed charge for pay- 
ment, followed by the expiry of the days of charge without 
payment. The charge must follow on a decree for a sum 
amounting to not less than £8, 6s. 8d. 

Many questions have arisen as to the meaning and efiFect 
of the Act under consideration, and some of the decisions can 
scarcely be reconciled with each other. At the same time, 
I think we can follow, and apply intelligently, the leading 
principles of interpretation contained in the various judg- 
ments pronounced by our courts in cases arising under the 
Act. Before I deal with the classes of securities to which 
the Act applies, I propose to refer briefly to the various 
transactions which are excluded from the scope of the Act, 
although they may have taken place within the statutory 
period. They are, (1), cash payments ; (2), transactions in the 
ordinary course of trade ; and, (3), Tiova debita, by which are 
meant obligations undertaken in respect of some present con- 
sideration received, and which, by the agreement between the 
parties, fall to be performed as the counterpart of this con-" 
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sideration. Where the consideration is — as it is necessary it 
should be, to take the case out of the statute — a real and 
genuine one, the implement by the debtor of the counterpart 
is the implement, not of a prior debt, but of a Tiew debt. 

In the first place, then, payment of a debt already due in 
cash does not confer a fraudulent preference upon a creditor : 
it is the due performance of an obligation which has matured,, 
and which it is the duty of the debtor to discharge. No 
doubt the debtor may seemingly confer a preference on one 
creditor as compared with another when he pays his debt^ 
but payment is not "giving security" in the sense of the 
Act, nor is it " satisfaction," for the term " satisfaction," as- 
used in the Act, denotes a substitute for implement, not 
implement itself. In the case of Graham v. Webster, 1886,. 
13 E. 1116, Lord Young, while pointing out that there was 
an admitted distinction between cash payments and the 
handing over of other kinds of property by a debtor to hia 
creditor, and that an insolvent is disabled in a great variety 
of circumstances from transferring his property other than 
cash to some of his creditors, said : — 

It is equally certain that a man, though he knows that he is 
insolvent and cannot pay all his creditors, may nevertheless 
prefer any of them whom he pleases, and pay their debts in full, 
provided their debts are due and due in actual money. He is at 
Uberty to do this, though he is not at liberty to give them any 
pledge in security of their debts. . . . The money which he 
has paid away cannot be recovered, however improperly he may 
have obtained it. That results from the admitted distinction 
between cash payments and the transference of other kinds of 
property. 

Of course all payments made in cash (and cash includes 
bank notes and cheques drawn by the debtor upon his own 
account) must be made in the ordinary course of business 
when the debts are due. Payments by way of anticipation 
are regarded as deposits in security of payment, and not 
proper payments. The mere fact that both the creditor 
and debtor are aware at the date of the cash payment 
that the debtor is at the time insolvent does not render 
the payment fraudulent or take it out of the ordinary^ 
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course of business. This principle has been affirmed in 
the recent case of Pringle's Trmtee v. Wright^ 1903, 40 
S.LR 396. 

Transactions in the ordinary course of business form the 
second class of exceptions to the Act. It is not possible to 
lay down precise categories of transactions falling under the 
present exception, as each case must depend upon its own 
merits; but the following statement of the law on the 
subject by Lord President Inglis in the case of AndersorCs 
Trustees v. Fleming, 1871, 9 Macph. 718, is interesting. 
He says: — 

It would be a very unfortunate thing for the trade of this 
country if such exception did not exist; because if the Act of 
1696 were allowed to extend to all the ordinary transactions of 
traders, not contemplating bankruptcy and not aware of their 
being insolvent, it would disturb their business relations to a 
most calamitous extent. A man may go on trading in the honest 
belief of his own solvency,* and that even up to the date of bank- 
ruptcy, and his ordinary transactions will not be held to fall 
under the operation of this statute. The law is fixed both in 
expediency and equity that they shall not be so. 

Where, however, a transaction, although ostensibly in the 
course of trade, is attended with circumstances showing 
collusion, or a contrivance to evade the Act, it will be open 
to challenge. So where a sale was made by a debtor to a 
creditor for the purpose of enabling the latter to plead the 
debt due to him as compensating the price, it was held that 
the transaction was not one in the ordinary course of busi- 
ness, and it was set aside {Stewart v. Scott, 1832, 11 S. 171). 
The question has been raised as to whether the Act applies 
to bankers receiving negotiable securities, such as bills to be 
discounted or credited to the customer's account, within the 
statutory period of challenge, with the result that the banker 
obtains a right of property over the securities. This question 
has been decided in favour of the banker in the leading case 
of Blincow's Trustee v. Allan & Co., 1833, H. L. 7, W. & S. 
p. 26, where it was observed that "a banker is entitled in the 
ordinary course of his business to discount a bill either by 
means of cash or giving credit to the last hour previous to a 
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person's avowed bankruptcy, provided it is done fairly and 
without reference to any unlawful object." 

When the question arises whether a transaction is in the 
ordinary course of business, and it happens that the person 
who has received the security not only occupies, in relation 
to the debtor, the position of a creditor, but also stands 
towards him in the position of banker or factor or buyer or 
other independent trade relation, the onus lies on any one 
challenging the security to show that the grantee took it qtta 
creditor, and unless he succeeds in this the security is not 
reducible under the Act. If the grantee received it, not as 
creditor, but in his other capacity as banker, factor, or buyer, 
the transaction is unchallengeable even although it has the 
efifect of enabling the grantee, as creditor, to plead compen- 
sation or retention and so acquire a preference. 

The third class of exceptions, represented by nova debita, 
have given rise to considerable litigation. Where, for 
instance, a bankrupt gives delivery of specific goods under 
a contract of sale, or transfers a stipulated security in respect 
of a loan, or signs a deed of conveyance under an onerous 
contract, within sixty days of bankruptcy, it can hardly be 
said that the implement of these counterparts of proper 
legal obligations is illegal simply because it has taken place 
within the statutory period, although the obligations them- 
selves may have been undertaken prior to that period. An 
eminent judge in the House of Lords (Lord Wynford), in 
the case of Cranstoun v. BorUine, 1830, 6 W. & S. 79, when 
the law was less clearly determined than it is now, put the 
matter very clearly, thus : — 

The statute does not declare all deeds to be void and null that 
are made within the time specified, but only ** voluntary deeds." 
But you cannot say that a deed is voluntary which a party is 
bound to execute, and which the law will compel him to exe- 
cute. A volimtary deed is one which the party is at liberty to 
execute or not as he pleases. 

Where the contract entered into by the debtor prior to 
sixty days before his bankruptcy is an onerous contract to 
dispone or deliver goods in absolute property, the disposition 

F 
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or delivery of the goods within the statutory period cannot 
(unless in very exceptional circumstances) amount to a 
preference under the Act, even though a long period may 
have elapsed between the onerous contract and the disposi- 
tion or delivery in question. The question is more difficult 
where {e,g,, when the contract between the parties i& one of 
loan) the obligation, implemented by the debtor within the 
statutory period, is the conveyance or delivery of a subject to 
the creditor, not absolutely but in security. The elements to 
be considered are whether the obligation by the debtor to give 
security was definite and unconditional, or general and con- 
tingent ; whether the time at which it was to be giyen was 
fixed or uncertain; and whether the security to be given 
was specific or undetermined. Although no absolute rule 
can be laid down with regard to cases of this class, it seems 
to me that if the creditor can enforce specific implement of 
the obligation by an action ad factum prcestaTidum ag«dnst 
the debtor, the delivery of the security will not be struck at 
by the Act. This rule is, however, subject to the qualifica- 
tion that where the obligation is of a general or conditional 
character, or where it is indefinite as to the time of perform- 
ance, then delivery of the security under that obligation will 
be subject to challenge. In the one case the transaction is a 
novum debitum. In the other case it does not come under 
that category, though it may have some of the elements 
which go to constitute a novum debitum. The distinction 
between the two forms of obligation has been admirably 
stated by Lord President Inglis in the case of Stiven v, Scott, 
9 Macph. 923, where he says : — 

An obligation of a general kind, to give security, is plainly 
nothing at all in itself. It is an obligation, no doubt, that the 
party is bound in honour to fulfil, but it is an obligation not 
applicable to any particular subject, and it is not in itself a 
specific obligation ; and until it is made special in some way or 
other it cannot be said to be a security for the debt at alL In 
that view it is only when the so-called obligation is fulfilled that 
there comes to be any security. And, therefore, that is the point 
of time at which the security is granted, and if that point of time 
occur within sixty days of bankruptcy, the application of the 
statute is clear, because that is security given within sixty days 
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for a prior debt. But, on the other hand, if a party cotne under 
an obligation to do something immediately and unconditionally, it 
shall have the effect of creating a good security ; and when I say, 
come under an obligation, I mean nothing short of this, that he 
subjects himself to an obligation instantly and absolutely enforce- 
able. When he comes under such an obligation as that, then the 
fulfilment of that obligation, although within sixty days, will not 
make a case under the statute, because then the security is sub- 
stantially granted before the sixty days, and at the same time that 
the debt is contracted. 

As an example of the doctrine laid down in this case, so 
far as applicable to a novum debitum, I would refer you to the 
case of the Cowdenbeath Goal Co., Ltd, v. Clydesdale Bank, Ltd., 
1895, 22 R 682. In that case a merchant obtained an ad- 
vance from a bank as against a bill of lading for a cargo of 
coaL The bill of lading was delivered on the day immediately 
after the advance was granted, in accordance with the arrange- 
ment and understanding of parties. In an action at the 
instance of a creditor against the bank to have the security 
set aside as an illegal preference under the Act, on the ground 
that the bill of lading had not been simultaneously endorsed 
with the granting of the advance, it was held that the security 
had been granted for a present advance and not for a prior 
debt, and was not struck at by the Act. 

Illustrations of the other class of transactions which have 
been set aside on the ground that the obligation to grant 
security was too general in its character or too indefinite 
as to the time of performance may now be considered. In 
the case of Gourlay v. Hodge, 1875, 2 R. 730, the defender 
advanced £500 to a firm in exchange for a written obligation 
in these terms : " We have this day received from you £500, 
and we hereby promise to give you within one month from 
this date delivery orders on stores in Glasgow for wheat, 
oats, beans, or Indian corn to the full value." The borrowers 
ultimately purchased grain in the market, and within sixty 
days of their bankruptcy handed delivery orders for the goods 
to the defender. The transaction was set aside as an illegal 
preference. Lord Ardmillan stated the principle which 
guided him in deciding the case in this way. He says: 
"Where the obligation to deliver is general, not specially 
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applicable to separate or identified goods, and where it is 
postponed, not capable of immediate enforcement, but leav- 
ing the goods in the interval at the disposal of the bankrupt, 
then the transaction cannot stand." A number of cases have 
been decided where the parties have deposited securities, such 
as insurance policies or share certificates or other non-negoti- 
able instruments, with banks making advances to them, with 
a written undertaking to assign the securities "when re- 
quired." In such cases where the securities have been 
assigned on the call of the creditor within the sixty days, 
the assignations have been set aside. The leading case on 
this point is that of Moruyrieffy, Hay, 1851, 14 D. 200. The 
circumstances of that case were as follows : A party who had 
six months before bankruptcy received an advance from a 
bank on his promissory note, at the same time addressed a 
letter to the manager binding himself '' at any time required " 
to assign to the bank, in security of the advance, a heritable 
bond and two policies of insurance which he then deposited 
with the bank. Six days before his bankruptcy he, on the 
requisition of the bank, executed an assignation in their 
favour, in terms of his letter of obligation. It was held that 
this assignation was reducible under the Act 1696. One 
of the latest cases on this subject is that of Galbraith v. The 
British Linen Co., 1898, 36 S.L.R 139. In that case a person 
who was indebted to a bank sent the title-deeds of certain 
heritable property to a bank agent, with a letter in which he 
stated that they were to be held in security of his advances, 
and he undertook to convey the property represented by the 
titles " if deemed necessary." Further advances were there- 
after made to the customer, and the bank ultimately called 
upon him to grant a bond and disposition in security over 
the property. This was done, but the deed was reduced as 
an illegal preference granted within sixty days of bankruptcy. 
From these and other similar cases, the wise and salutary 
rule may be deduced that under no circumstances should any 
one advancing money neglect to take an immediate and com- 
pletely effectual conveyance of any security oflfered to be 
granted simultaneously with the advance. An undertaking 
to grant the security "when desired," even when the so- 



Digitized by 



Google 



SECURITIES OVER MOVEABLES. 86 

called "title" to the security is deposited with the creditor, 
should be avoided under all circumstances ; unless, indeed, in 
the special case of the security being itself a negotiable in- 
strument, in which case, as I explained in a previous lecture, 
the deposit of the instrument is an effectual conveyance 
of the right. 

The sixty days are computed by excluding the day on 
which the deed challenged was granted, and regarding the 
sixtieth day thereafter as complete the moment it begins. 
In the case of security-rights constituted by conveyance 
or assignation — completed by registration, intimation, or 
otherwise — the security (if it is within the scope of the 
Act — ^in other words, if voluntary, or granted in satisfaction 
of a prior debt) will be set aside although the conveyance 
or assignation was executed prior to the sixty days, if the 
creditor's right has not been completed by registration, in- 
timation, or other necessary act till after the sixty days have 
begun to run. For it has long been the rule, and is indeed 
now a matter of express statutory provision (Bankruptcy 
Act, 1856, sect. 6), that the date of a conveyance or assigna- 
tion under the Act 1696, c. 5, is the date, not of the execu- 
tion of the deed, but of the registration, intimation, or other 
proceeding, which in the particular case is requisite to render 
the creditor's right completely eflfectual. The following illus- 
tration will help to make this point clear to you : If I lend 
A £100 without security, and thereafter I become doubtful 
as to getting repayment of the loan, and I obtain a bond 
from A over his property before the sixty days have begun 
to run, but I fail to record the bond till after the sixty days, 
the bond will be held to be reducible under the Act, the date 
of the recording being the date of the completion of the 
voluntary security. On the other hand, when the transaction 
is in fact a novum debitum — c.^., where a specific security has 
been granted simultaneously with the making of an advance 
— delay by the creditor in completing the registration or 
intimation of his title to the security till within the sixty 
days will not affect the validity of the security. A practical 
example on this point is the case of OvMd {Kettle's Trustee) 
V. Y<miig, 1884, 22 S.LE. 520. There a trader executed and 
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delivered in security for certain advances transfers of shares 
belonging to him, remaining himself the registered owner and 
in receipt of the dividends till he was on the eve of sequestra- 
tion, when the creditor had the transfers registered. In order 
to this being done the bankrupt did and could do nothing. 
The trustee in the sequestration challenged the transfers as 
illegal preferences under the Act 1696, c 5, and maintained 
that the date of the transaction must, under the Bankruptcy 
Act, 1856, sect. 6, be taken as the date of registration. It 
was held that the transfers were not illegal preferences, and 
that the date of registration was not to be taken as the date 
of the security. It was pointed out by the Lord Ordinary 
(Kinnear) that the transfers were registered without the aid 
or interposition of the bankrupt, and that he had no right or 
title to oppose the registration at any time when the trans- 
feree might think fit to apply for it. He said further : " It 
is the debtor, and not the creditor, whose hands are tied by 
the statute ; and it is impossible to hold that the act of the 
creditor in presenting his transfer for registration is the 
voluntary deed of the debtor within the meaning of the 
statute." 

Subject to the three classes of exceptions which I have 
mentioned, any kind of right in security — i.e., any kind of 
transaction by which a preference is conferred on a creditor, 
either by direct transfer or by some indirect operation — ^may 
be the subject of challenge under the Act. The delivery of 
moveables, the assignation of a debt, the transfer of nego- 
tiable instruments, or any other method of constituting a 
preference, may be struck at. It is, of course, essential that 
the transaction should be one by which the creditor obtains 
a preference, and, accordingly, the granting of a document 
which is a mere acknowledgment of an existing debt, and 
which enables the creditor to obtain no more than an ordinary 
ranking on the debtor's estate, is not within the Act, for, as 
I explained at the beginning of these lectures, it is not a 
security. 

There are three classes of security -rights (limiting our 
inquiries to securities over moveables), as to which I may 
add some details in relation to the application of the Act. The 
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first class embraces all securities capable of immediate and 
actual delivery ; the second class includes all securities 
capable of being assigned; and the third class relates to 
securities left in the custody of the debtor under a title 
intended to vest the creditor in the property itself. 

Dealing with the first class, it is settled law that where 
goods are delivered in security of a prior debt within sixty 
days of bankruptcy, they can be claimed or the value thereof 
recovered from the creditor for the benefit of the bankrupt's 
estate. Curiously enough, there are few reported cases on 
this point. In a case reported as far back as 1728, it was 
maintained that the Act only applied to written deeds, and 
not to the delivery of moveables, but the court repelled the 
plea; and the reasonableness of the law is now so well 
established that when a question does arise under bank- 
ruptcy, the creditor who has received a preference does not 
care to dispute the trustee's claim, and usually settles with 
him without a litigation. In some cases a bankrupt may, 
on pressure, return to the seller goods he has bought, and of 
which he has taken delivery, but the price of which he is 
unable to pay. It has, however, been decided, in the case of 
Mitchell V. Wright, 1871, 9 Macph. 516, that the return of 
goods by an insolvent buyer within sixty days of bankniptcy, 
after they had been actually delivered to him, amounts to an 
illegal preference. Of course, a buy^r of goods who finds 
himself insolvent is entitled, and indeed has a duty, to reject 
goods tendered to him for delivery. And in a somewhat 
special case {Loudon Brothers v. Reid*8 Trustees, 1897, 5 R 
293), where a machine had been purchased and delivered, 
but not paid for, and the purchaser, finding he had no use 
for it, returned it to the seller within sixty days of bank- 
ruptcy, in virtue of an agreement made between the parties 
in good faith, and not in anticipation of the buyer's bank- 
ruptcy, it was held that the transaction was in the ordinary 
course of trade and not reducible under the Act. 

The last case on the point under consideration is that of 
MackirUosh v. M'Donald, Fraser, & Co., 9th July 1902, 39 
S.L.B. 776. Shortly stated, the circumstances of that case 
were these : A farmer delivered his crop, stock, and other 
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eflfects to the defenders, who were well-known auctioneers, 
for sale, and after the sale they deducted from the proceeds 
the sum of £244 due for advaiices alleged to have been made 
by them in contemplation of the sale, and for which the 
farmer granted the defenders a receipt within sixty days of 
his bankruptcy. The court held that the delivery of the 
stock to the defenders with the receipt was struck at by the 
Act as being an illegal preference, and judgment was given 
against them accordingly. Lord Young dissented from the 
findings of the court in vigorous terms. Although the 
judgment stands at present, it has been adversely criticised, 
and I think with some reason, on two grounds : first, because 
the eflfects were apparently delivered in the ordinary course 
of business for sale ; and, second, because it is settled law 
that auctioneers may retain their clients' property in security 
and payment of a general balance due to them. The case, at 
all events, comes very near the border line of what is illegal 
under the Act and what is perfectly lawful at common law. 

The second class of transactions struck at by the Act 
as to which I may say a word or two consists of securities 
capable of being assigned either by simple endorsation or by 
formal deed. We have already had an example of this form 
of transaction in the case of Ocdbraith v. The British Linen 
Bank already referred to, and I may also refer to the case of 
Oourlay v. Hodge, 1887, 14 R 403. In that case the bank- 
rupts obtained an advance from the defender, in exchange 
for which they granted their promissory note, and deposited 
with him a certificate of certain shares which they bound 
themselves to transfer to the defender "if so desired" by 
him. The shares were transferred in implement of this 
obligation within sixty days of bankruptcy ; but the court 
reduced the transfer on the ground that the obligation when 
granted was indefinite as to the time of performance, and 
that accordingly the transfer granted in implement of this 
obligation was a voluntary preference in favour of the 
defender within sixty days of the debtor's bankruptcy. 

Further, payments of debts by means of the endorsation 
to the creditor by the debtor of cheques payable to him or 
his order, or by the endorsation of bills, will be reduced, the 
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endorsation of these instruments being equivalent to an 
assignation of their contents. The leading authority on this 
point is that of CaHer v. Johnston, 1886, 13 E. 698. In that 
case the bankrupt endorsed cheques on which he was payee 
to a creditor in payment of a debt already due, within sixty 
days of bankruptcy, and it was held that the endorsations 
were reducible under the Act as being neither cash payments 
nor transactions in the ordinary course of business. As this 
matter is of great importance to business men, and as the 
custom is often followed in mercantile circles of dealing with 
such cheques notwithstanding the decision, the following 
exposition of the law on the subject by Lord Shand will be 
found interesting and instructive. He says: — 

The transaction complained of comes directly within the words 
of the statute which declared voluntary dispositions and assigna- 
tions to be void and null. The endorsation of the cheque in 
question was an assignation in form and in substance of an asset 
or right belonging to the bankrupts. ... In no possible yiew 
can the case be presented as one of a cash transaction, for that 
term is properly applicable only to the case in which, in return 
for goods or other consideration given at the time, the pursuer 
pays the stipulated price. The goods in this case had been de- 
livered for sale months before, and had been sold, and the price 
had been due for months. 

After referring to the argument that endorsed cheques 
were simply equivalents for cash payments, and were accord- 
ingly in the same category as a draft or order purchased from 
a banker or the debtor's cheque on his own banker, Lord 
Shand goes on to say : — 

The proposal to treat payment by endorsed cheques in the 
same way is going a great deal further, and would be an extension 
of the term " cash payments " to a different class of transactions 
for which it seems to me there is neither authority nor sound 
principle. . . . The argument for the defender comes practically 
to this, that all cheques on bankers, wherever payable to order and 
endorsed, — and it is not easy to see that the rule should be limited 
to cheques or orders on bankers only, — should, when transmitted, 
be regarded as cash or equivalent to cash, or to a banker s draft 
or order, the recognised mode of paying cash. To this I am 
unable to give my assent, and I see no ground for holding, as the 
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result of the proof which has been led, that an endorsed cheque 
can properly be so regarded. 

The decision in Carter's case was followed in the recent case 
of Anderson's Trustee v. Somerville, 1899, 36 S.L.R 833, 
where it was held that the endorsation of a cheque by an 
insolvent's law agent in favour of a creditor was equivalent 
to the act of the insolvent himself, and the payment was set 
aside as an illegal preference. 

It has also been held in the case of Horsburgh v. Barasay & 
Co,, 12 B. 1171, that where a manufacturer paid trade debts 
due by him by endorsing his customers' current bills, the 
endorsations fell to be reduced, although it was proved that 
the bankrupt had for some years made a practice of paying 
his accounts in this way. The Lord President Inglis in that 
case put the matter very pointedly, thus : — 

The ordinary course of business of a trader who is in a state of 
solvency would have been, that every one of these bills should 
have been lodged with his banker and placed to his credit, and 
when he paid his creditors he would have paid them by cheques 
on his banker. That would have been an ordinary course of 
business: this is an extraordinary course of business, and only 
resorted to because the bankrupt was in labouring circumstances. 

It may be accepted, therefore, as a general principle, that 
any action out of the ordinary and regular course of busi- 
ness, showing that the trader is in failing circumstances 
or in financial difficulties, may be competently referred to, 
and will have considerable weight in determining the question 
whether an illegal preference has been granted or not. 

I now come to consider the effect of the Act in cases where 
the security subjects (generally corporeal moveables) are left 
in the possession of the debtor as custodier or hirer or under 
some other title consistent with the right of property being 
vested in the creditor. It is trite law that a security cannot 
be obtained over moveables left in a debtor's own hands, and 
that delivery is essential to the security being made effectual 
to the creditor. Various devices, however, have from time to 
time been attempted to overcome the state of our law. Most 
frequently the transaction takes the form of a sale to the 
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creditor without delivery, but it is also not unusual to 
attempt to operate constructive delivery by investing the 
creditor with a title of property, and taking from him a lease 
of the subjects. As a rule these devices have resulted in 
failure. You will remember the case of Taylor v. Jones, 
1901, 39 S.L.R 263, relating to the sale of certain bicycles 
which were left in the hands of the sellers. The transaction, 
although taking the form of a sale, was held simply to be one 
of security, and the court accordingly held that the value of 
the bicycles fell to be paid to the trustee on the estate of the 
debtor. The leading case on this point, in which will be 
found a reference to all the authorities on the subject, is 
that of JRobertson v. EcdVs Trustees, 1896, 24 E. 121. In 
that case Hall obtained from Bobertson a sum of £400, 
and in consideration thereof granted a disposition in favour 
of Eobertson under which he sold certain plant, &c., to him 
conform to inventory, with power to Eobertson to take pos- 
session thereof at any time he might think proper. Hall 
remained in possession, and on his sequestration Eobertson 
maintained that the plant, &c., specified in the disposition 
had been sold to him and were his property, and he claimed 
delivery accordingly. The court held, on consideration of 
the deeds signed by the parties, and of the whole circum- 
stances connected with the payment, that the parties in- 
tended the transaction to operate as a security and not as 
a sale, and that, therefore, the claim of Eobertson fell to be 
repelled. The Lord Ordinary (Kincairney), in a masterly 
judgment, after discussing the various conflicting cases on 
the subject, said: — 

I am disposed to think that a conveyance of moveables has 
been sustained to the effect of constituting a security for an 
advance where the transaction has been in reality a pure sale, 
although the whole object of it has been to eflfect a security, and 
although there may be an understanding that the ownership shall 
revert to the borrower when that purpose has been served ; but it 
seems to me that the rule of law that an assignation of moveables 
without delivery is totally ineflTectual has not as yet been relaxed 
by decisions to any greater extent. ... I think that the whole 
transaction of the parties was in truth a loan, with an ineffectual 
attempt to create a security over moveables without delivery. 
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The last case on this subject is that of Sennet v. Mathieson^ 
4th March 1903, 40 S.L.R 421, where the circumstances were 
somewhat similar to those in Allan v. Janes and Robertson 
V. HalVs Trustees already referred to. In that case a firm of 
wood turners received the sum of £79 from their landlord 
on an acknowledgment that their plant had been purchased 
by him for said sum and then hired by him to them. The 
plant was never delivered, and on the bankruptcy of the firm 
the trustee claimed the machinery as truly the property of 
the bankrupts. It was pointed out that although the trans- 
action was in point of form a sale, that was not its true 
character, and that as the agreement founded on was entered 
into simply to create a security for the advance referred to, 
it became inoperative by the bankruptcy, as the machinery 
was never delivered to the lender. The claim of the trustee 
was accordingly preferred to that of the lending creditor. 

The result of these decisions may be summed up as follows : 
If the transaction is truly a sale, the property will pass with- 
out delivery under sect. 17 (1) of the Sale of Goods Act, 
1893. But the Sale of Gk)ods Act, at the same time, provides 
(sect. 61 (4)) that its provisions as to sale shall '' not apply to 
any transaction in the form of a contract of sale which is 
intended to operate by way of mortgage, pledge charge, or 
other security." Accordingly, the real question in each case 
is, Was the transaction a sale, or was it merely an attempt 
to constitute a security? The fact that the contract pro- 
^ f esses to be one of sale is not conclusive of a honAfide sale. 
The reality of the transaction must be inquired into, and if, 
contrary to the form of the contract and even the declaration 
of parties, it appears from the whole circumstances that a 
true sale was not intended, it will be held that the pro- 
perty has not passed, and that no effectual security has been 
acquired. While then, as pointed out by Lord Moncreiff 
in Rennet v. Mathieson, there may be cases in which the 
property of moveables will pass without delivery, although 
the seller remains in possession under another title, such 
as hire or loan — ^yet, in order to effect this, there must be 
a true sale intended to operate as a sale. It is generally 
futile to attempt to clothe a transaction, which is really one 
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of security, with the character of a sale, and the numerous 
reported cases in which such attempts have failed show 
very clearly the difficulty of devising any method of eflfect- 
ually constituting a security over corporeal moveables so 
long as the subjects remain in possession of the debtor. 

Whether our law is or is not preferable to the English law, 
under which a person can readily borrow on his property 
without giving delivery by the process of a bill of sale under 
the Bills of Sale Act, 1882, raises a somewhat delicate ques- 
tion ; but if some amendment were made on our system, on 
similar lines, it would certainly tend towards greater uni- 
formity in the decisions of our courts, and it would enable a 
practitioner to advise a client how far he can safely go, when 
making advances, without running the risk of losing his 
money or becoming involved in a litigation under the 
Act 1696, cap. 5. 

The title to challenge a transaction under the Act lies 
with prior creditors — i.e,, creditors whose debts are anterior 
in their constitution to the date of the deed challenged. A 
trustee in bankruptcy is, of course, entitled to challenge, as 
he represents the whole body of creditors. But a trustee 
under a voluntary trust-deed for behoof of creditors has no 
title to sue a reduction of illegal preferences unless he has a 
title derived from creditors who had themselves a good title 
to challenge the preferences. Such a title may indeed be 
conferred on the trustee in a private trust-deed, if the deed 
expressly grants the power to challenge, and creditors, who 
have a title to challenge, have acceded to it. Beference on 
this point may be made to the case of Cook v. Sinclair <k Co.,. 
1896, 23 R 926. On the other hand, a trustee in a cessio 
has no title as such to reduce preferences under the Act. 
So held in the case of Forbes' Trustee v. Forbes, 1903, 40 
S.LR 369. 

The effect of a successful challenge is to put the preferred 
creditor in the same position as the debtor's general creditors,, 
as if the illegal deed had never existed. But a bond fide 
purchaser of the security cannot be compelled to surrender 
it A successful challenge operates for the benefit of all the 
creditors who were prejudiced by the illegal preference. 
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Moveable subjects becoming HerUaMe by Accession, 

As you are aware, machinery and other subjects, which are 
in their own nature moveable, may, by being more or less fixed 
to the ground or to a building, become incorporated with the 
heritable estate, and so, in the estimation of law, cease to 
be moveable, and become heritable. Moveable subjects which 
have thus become heritable by accession fall, of course, out- 
side the rules of law with which I have been dealing in these 
lectures, and are capable of being conveyed as part and parcel 
of the heritage by bond and disposition in security to a 
creditor, whose right in security in the aggregate subject 
conveyed will be perfectly valid without possession. The 
question of diflSculty in cases of this kind always is whether 
the subjects are, or are not, fixtures — in other words, whether 
they have iu law become heritable, or remain moveable. The 
most recent case in the Scotch Courts in which a question of 
this kind has occurred, as between mortgagor and mortgagee, 
is M'Lay v. Hovne's Trustees, 1902, 40 S.L.R. 170, where the 
point in dispute was whether certain looms in a factory were 
heritable, and so fell under a bond and disposition of the land, 
factory, machinery, and fittings granted to a creditor in 
security by the owner, or whether they remained moveable, 
and so could be removed and sold by the general creditors of 
the owner. It was held that the trustee for creditors had no 
right to the looms in question as part of the moveable estate 
of the debtor, in respect that, although the looms were not 
fixed to the floor of the factory, yet, as they were fastened by 
substantial iron stays to the roof-framing, they were in- 
corporated with the heritage in such a way as to have 
become heritable, and so passed with the heritage to the 
creditor in the bond and disposition in security. In giving 
judgment in that case. Lord M'Laren, after pointing out that 
the law of Scotland does not enable the owner of moveables to 
give a creditor a security over them without possession, but 
that, where moveables have been incorporated with the herit- 
able estate, the aggregate subject might be conveyed to a 
creditor by bond and disposition in security, observed that 
there was no reason of public policy against a mill-owner 
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being allowed to use as a fund of credit the machinery which 
he has fitted to buildings adapted to receive it. In determin- 
ing whether a moveable subject has or has not become herit- 
able by accession, the main elements to be considered are the 
nature of the subject and of the attachment of the subject to 
the ground or building ; whether the attachment in question 
is permanent or temporary in its character; whether the 
subject is specially adapted to the building or the building 
to the subject ; the intention of the person by whom it was 
attached to the soil or building or fitted for use in its special 
environment; and the degree of injury to the subject or 
to the soil and building which would be involved in the 
removal of the subject. The decision of the question, ac- 
cordingly, depends in each case upon the facts. 
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STATUTES. 



1. Act that Compensation de liquido ad liquidum 
he admitted. — [1592, c. 141.] 

OUR Soveraine Lorde and Estaites of Parliament, Statutes and 
ordains : That onie debt de liquido ad liquidum instantlie 
verefied be writ or aith of the partie, before the giving of decreete 
be admitted bee all Judges within this Realme, bee way of ex- 
ception : Bet not after the giving thereof in the suspension, or in 
reduction of the same decreete. 
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2. Act for Declaring Nottour Bankrupt. — [1696, 
c. 5.] 

OUR Soveraign Lord considering that notwithstanding of 
the Acts of Parliament already made against fraadfull 
alienations by bankrupts in prejudice of their creditors yet their 
frauds and abuses are still very frequent Does therefor and for 
the better restraining and obviating thereof in time comeing with 
advice and consent of the Estates of Parliament statute and 
declare That for hereafter if any debitor under diligence by 
homing and caption at the instance of his creditor be either 
imprisoned or retire to the Abbay or any other privileged place 
or flee or abscond for his personall security or defend his person 
by force and be afterwards found by sentence of the Lords of 
Session to be insolvent shall be holden and repute on these 
three joint grounds viz. diligence by homing and caption and 
insolvencie joyned with one or other of the said alternatives 
of imprisonment or retireing or fleeing or absconding or forcible 
defending to be a nottour bankmpt and that from the time 
of his foresaid imprisonment retireing fleeing absconding or 
forcible defending Which being found by sentence by the Lords 
of Session at the instance of any of his just creditors who are 
hereby empowered to raise and prosecute a declarator of bank- 
rupt thereanent His Majestic with consent of the Estates of 
Parliament Declares all and whatsomever voluntar dispositions 
assignations or other deeds which shall be found to be made or 
granted directly or indirectly be the foresaid dyvor or bankmpt 
either at or after his becomeing bankrupt or in the space of 
sixty dayes of befor in favors of any of his creditors either 
for their satisfaction or farther security in preference to other 
creditors to be voyd and null : Likeas it is declared that all 
dispositions heretable bonds or other heretable rights whereupon 
infeftment may follow granted by the foresaid bankmpts shall 
only be reckoned as to this case of bankmpt to be of the date of 
the sasine lawfully taken thereon but prejudice to the validity 
of the said heretable rights as to all other effects as formerly 
And because infeftments for relief not only of debts already 
contracted but of debts to be contracted for thereafter are often 
found to be the occasion or covert of frauds It is therefor farder 
declared That any disposition or other rights that shall be granted 
for hereafter for relieff or security of debts to be contracted for 
the future shall be of no force as to any such debts as shall 
be found to be contracted after the sasine or infeftment following 
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on the said disposition or right but prejudice to the validity 
of the said disposition and right as to other points as accords 
And lastly His Majestic and the Estates of Parliament do hereby 
statute and ordain That if any person shall for hereafter defraud 
his creditors and be found by sentence of the Lords to be a 
fraudulent bankrupt the degree of his fraud shall also be de- 
termined by the same sentence and the person guilty not only 
held to be infamous, Infamia Juris, but also be by them punished 
by banishment or otherwayes (death excepted) as they shall 
see cause And the Lords of Session are hereby discharged to 
dispense any bankrupt as to the habit unless in the summonds 
and proces of cessio the bankrupts failing through misfortune be 
lybelled sustained and proven And this but prejudice of all 
former Acts anent bankrupts which are still to stand in their 
full force. 



3. Act anent Blank Bonds and Trusts. — [1696, 
c. 25.] 

OXJIt Sovereign Lord considering that the subscribing of Bonds 
assignations and dispositions and other deeds blank in the 
name of the person in whose favors they are granted as also 
that the intrusting of persons without any declaration or back 
bond of trust in writing from the persons intrusted are occasions 
of fraud as also of many pleas and contentions: Doth there- 
fore with advice and consent of the Estates of Parliament statute 
and ordain That for hereafter no bonds assignations dispositions 
or other deeds be subscribed blank in the person or persons 
name in whose favors they are conceived and that the foresaid 
person or persons be either insert before or at the subscribing 
or at least in presence of the same witnesses who were witnesses 
to the subscribing before the delivery certifieing that all writs 
otherwayes subscribed and delivered blank as said is shall be 
declared null, And farder that no action of declarator of trust 
shall be sustained as to any deed of trust made for hereafter 
except upon a declaration or backbond of trust lawfully sub- 
scribed by the person alleadged to be the trustee and against 
whom or his heirs or assigneyes the declarator shall be intented 
or unless the same be referred to the oath of party simpliciter 
Declaring that this Act shall not extend to the indorsation of 
bills of exchange or the notes of any tradeing company. 
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4. Act to amend the Law relating to Bills of Lading. 
—[18 & 19 Vict. c. 111.] 

WHEEEAS by the custom of merchants a bill of lading of 
goods being transferable by indorsement the property in 
the goods may thereby pass to the endorsee, but nevertheless all 
rights in respect of the contract contained in the bill of lading 
continue in the original shipper or owner, and it is expedient 
that such rights should pass with the property : And whereas it 
frequently happens that the goods in respect of which bills of 
lading purport to be signed have not been laden on board, and 
it is proper that such bills of lading in the hands of a bond fide 
holder for value should not be questioned by the master or other 
person signing the same on the ground of the goods not having 
been laden as aforesaid : Be it therefore enacted by the Queen's 
most Excellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present Par- 
liament assembled, and by the authority of the same, as follows : — 

1. Every consignee of goods named in a bill of lading, and 
every indorsee of a bill of lading to whom the property in the 
goods therein mentioned shall pass, upon or by reason of such 
consignment or indorsement, shall have transferred to and vested 
in him all rights of suit, and be subject to the same liabilities in 
respect of such goods as if the contract contained in the bill 
of lading had been made with himself. 

2. Nothing herein contained shall prejudice or affect any 
right of stoppage in transitu, or any right to claim freight against 
the original shipper or owner, or any liability of the consignee or 
indorsee or of his receipt of the goods by reason or in consequence 
of such consignment or indorsement. 

3. Every bill of lading in the hands of a consignee or in- 
dorsee for valuable consideration representing goods to have 
been shipped on board a vessel shall be conclusive evidence 
of such shipment as against the master or other person signing 
the same notwithstanding that such goods or some part thereof 
may not have been so shipped unless such holder of the bill 
of lading shall have had actual notice at the time of receiving 
the same that the goods had not been in fact laden on board : 
Provided that the master or other person so signing may 
exonerate himself in respect of such misrepresentation by showing 
that it was caused without any default on his part, and wholly 
by the fraud of the shipper or of the holder, or some person 
under whom the holder claims. 
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5. Act to facilitate the Transmission of Moveable 
Property in Scotland. — [25 & 26 Vict. c. 85.] 

WHEREAS it is expedient to facilitate the transmission of 
moveable estate in Scotland: Be it enacted by the 
Queen's most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the 
same, as follows : 

1. From and after the passing of this Act, it shall be competent Personal 
to any party, in right of a personal bond or of a conveyance of ^^^ ^^ 
moveable estate, to assign such bond or conveyance by assignation ^nce <« 
in or as nearly as may be in the form set forth in Schedule A. moveable 
hereto annexed : and it shall be competent to write the assignation J®***®. °**y 
or assignations on the bond or conveyance itself in or as nearly as j^ ^\^^ 
may be in the form set forth in Schedule B. hereto annexed ; form set 
which assignation shall be registrable in the books of any court, JP^V'l 
in terms of any clause of registration contained in the bond or j^ 
conveyance so assigned; and such assignation, upon being duly 
stamped and duly intimated, shall have the same force and effect 

as a duly stamped and duly intimated assignation according to the 
forms at present in use. 

2. An assignation shall be validly intimated (1) by a notary Certified 
public delivering a copy thereof, certified as correct, to the person ^PJ *<^J*® 
or persons to whom intimation may in any case be requisite, or ^^ person 
(2) by the holder of such assignation, or any person authorised by or persons 
him, transmitting a copy thereof certified as correct by post to \^J^^^^ 
such person ; and (in the first case) a certificate by such notary maySa imy 
public in or as nearly as may be in the form set forth in Schedule case be 

C. hereto annexed, and (in the second case) a written acknowledg- requisite, 
ment by the person to whom such copy may have been trans- 
mitted by post as aforesaid of the receipt of the copy, shall be 
sufficient evidence of such intimation having been duly made: 
Provided always, that if the deed or instrument containing such 
assignation shall likewise contain other conveyances or declara- 
tions of trust purposes, it shall not be necessary to deliver or 
transmit a full copy thereof, but only a copy of such part thereof 
as respects the subject matter of such assignation. 

3. Nothing in this Act contained shall prevent the trans- As to trans- 
mission of any personal bond or conveyance of moveable estate, personal 
or the intimation of any assignation according to the forms at J^SwiSgto 
present in use. present 

4. The following words in this Act, and in the Schedules 
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Interpre- annexed to this Act, shall have the several meanings hereby 
tetion of assigned to them, unless there be something in the subject or 
context repugnant to such construction ; that is to say, the word 
" bond " and the word " conveyance " shall extend to and include 
personal bonds for payment or performance, bonds of caution, 
bonds of guarantee, bonds of relief, bonds and assignations in 
security of every kind, decreets of any court, policies of assurance 
of any assurance company or association in Scotland, whether 
held by parties resident in Scotland or elsewhere, protests of bills 
or of promissory notes, dispositions, assignations, or other convey- 
ances of moveable or personal property or effects, assignations, 
translations, and retrocessions, and also probative extracts of all 
such deeds from the books of any competent court; the word 
"assignation" shall also include translations and retrocessions, 
and probative extracts thereof; the words "moveable estate" 
shall extend to and include all personal debts and obligations, 
and moveable or personal property or effects of every kind. 
Short title. 5. This Act may be cited for all purposes as the " Transmission 
of Moveable Property (Scotland) Act, 1862." 



SCHEDULES referred to in the foregoing Act. 

SCHEDULE A. 

1 A. B.J in consideration of, &o. [or otherwise^ as the case may 
he\ do hereby assign to C, D, and his heirs or assignees [or 
otherwise^ as the case may 6e,] the bond [or other deed, describing 
tV,] granted by E, F., dated, &o., by which [here specify the 
nature of the deed, and specify also any connecting title, and any 
circumstances requiring to he stated in regard to the nature and 
extent of the right required^ In witness whereof, &c. 
[Insert testing clause in usual form."] 

SCHEDULE B. 

I ^. ^., in consideration of, &c. [or otherwise^ as the case may 
be,'] do hereby assign to C, D, and his heirs or assignees [or 
otherwise, as the case may be,] the foregoing [or unthin-unitten'] 
bond [or other un^it or deed, describing it,] granted in my favour 
[or othervnse, as the case may be, specifying any connecting title^ 
and any circumstances requiring to be stated in regard to the 
nature and extent of the right assigned]. In witness whereof, &c. 
[Insert testing clause in usual form.] 



Digitized by 



Google 



STATUTBS. 105 



SCHEDULE C. 

I (A) of the city of notary 

publioi do hereby attest and declare, That upon the 

day of and between the 

hours of and I duly intimated to B. 

[here describe the part^] the within-written assignation [or other- 
tvise, as the c€ue may he\, or an assignation granted by [here de- 
scribe it\ and that by delivering to the said A, personally [or 
otherwise] by leaving for the said A. within his dwelling-house 
at E,, in the hands of [here describe the party], a full copy thereof, 
[or if a partial copy here quote the portion of the deed which has 
been delivered,] to be given to him ; all of which was done in 
presence of C. and D. [here name and describe the two witnesses], 
who subscribe this attestation along with me. In witness 
whereot 

[Insert testing clause in usual form, to be subscribed by the party 
and the two witnesses,] 



6. Act to enable Assignees of Policies of Life 
Assurance to sue thereon in their ovm names. 
—[30 & 31 Vict. c. 144.] 

WHEREAS it is expedient to enable assignees of policies of 
life assurance to sue thereon in their own names : Be 
it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. Any person or corporation now being or hereafter becoming Assi^ees 
entitled, by assignment or other derivative title, to a policy of <>f |ff? 
life assurance, and possessing at the time of action brought the ^ay sue in 
right in equity to receive and the right to give an effectual their own 
discharge to the assurance company liable under such policy for names, 
monies thereby assured or secured, shall be at liberty to sue at 

law in the name of such person or corporation to recover sach 
monies. 

2. In any action on a policy of life assurance, a defence on Defence or 
equitable grounds, or a reply to such defence on similar grounds, ^^itbie 
may be respectively pleaded and relied upon in the same manner fJ*pi^3L^ 
and to the same extent as in any other personal action. 
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Interpre- 
tation of 
terms. 



3. No assignment made after the passing of this Act of a policy 
of life assurance shall confer on the assignee therein named, his 
executors, administrators, or assigns, any right to sue for the 
amount of such policy, or the monies assiured or secured thereby, 
until a written notice of the date and purport of such assignment 
shall have been given to the assurance company liable under such 
policy at their principal place of business for the time being, or 
in case they have two or more principal places of business, then 
at some one of such principal places of business, either in England 
or Scotland or Ireland, and the date on which such notice shall 
be received shall regulate the priority of all claims under any 
assignment ; and a payment bond fide made in respect of any 
policy by any assurance company before the date on which such 
notice shall have been received shall be as valid against the 
assignee giving such notice as if this Act had not been passed. 

4. Every assurance company shall, on every policy issued by 
them after the thirtieth day of September one thousand eight 
hundred and sixty-seven, specify their principal place or principal 
places of business at which notices of assignment may be given in 
pursuance of this Act 

5. Any such assignment may be made either by endorsement 
on the policy or by a separate instrument in the words or to the 
effect set forth in the schedule hereto, such endorsement or 
separate instrument being duly stamped. 

6. Every assurance company to whom notice shall have been 
duly given of the assignment of any policy under which they are 
liable shall, upon the request in writing of any person by whom 
any such notice was given or signed, or of his executors or 
administrators, and upon payment in each case of a fee not 
exceeding five shillings, deliver an acknowledgment in writing 
under the hand of the manager, secretary, treasurer, or other 
principal officer of the assurance company of their receipt of such 
notice ; and every such written acknowledgment, if signed by a 
person being de jure or de facto the manager, secretary, treasurer, 
or other principal officer of the assurance company whose acknow- 
ledgment the same purports to be, shall be conclusive evidence 
as against such assurance company of their having duly received 
the notice to which such acknowledgment relates. 

7. In the construction and for the purposes of this Act the 
expression " policy of life assurance," or '* policy," shall mean any 
instrument by which the payment of monies, by or out of the 
funds of an assurance company, on the happening of any con- 
tingency depending on the duration of human life, is assured or 
secured; and the expression '^ assurance company" shall mean 
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and include every corporation, association, society, or company 
now or hereafter carrying on the business of assuring lives or 
survivorships, either alone or in conjunction with any othier 
object or objects. 

8. Provided always, that this Act shall not apply to any policy Not to 
of assurance granted or to be granted or to any contract for a ^pply to 
payment on death entered into or to be entered into in pursuance ^^d^w- 
of the provisions of the Acts sixteenth and seventeenth Victoria, tain Acts, 
chapter forty-five, and twenty-seventh and twenty-eighth Victoria, 
chapter forty-three, or either of those Acts, or to any engagement 

for payment on death by any friendly society. 

9. For all purposes this Act may be cited as "The Policies of Short title. 
Assurance Act, 1867." 

SCHEDULR 

I A. B, of, &c., in consideration of, &c., do hereby assign unto 
C. D. of, &c. his executors, administrators, and assigns, the 
[within] policy of assurance granted, &c. [here describe the policy}. 
In witness, &c. 



7. Act to amend and consolidate the Factors Acts. 
—[52 & 53 Vict. c. 45.] 

BE it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

Freliminary. 

1. For the purposes of this Act — 

(1.) The expression ** mercantile agent " shall mean a mercantile Defini- 
agent having in the customary course of his business as such ^i^^"*"* 
agent authority either to sell goods, or to consign goods for 
the purpose of sale, or to buy goods, or to raise money on the 
security of goods : 

(2.) A person shall be deemed to be in possession of goods or of 
the documents of title to goods, where the goods or documents 
are in his actual custody or are held by any other person sub- 
ject to his control or for him or on his behalf : 

(3.) The expression *' goods " shall include wares and mer- 
chandise: 
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(4.) The expression " document of title " shall include any bill 
of lading, dock warrant, warehouse-keeper's certificate, and 
warrant or order for the delivery of goods, and any other 
document used in the ordinary course of business as proof 
of the possession or control of goods, or authorising or pur- 
porting to authorise, either by endorsement or by delivery, 
the possessor of the document to transfer or receive goods 
thereby represented : 

(5.) The expression " pledge " shall include any contract pledg- 
ing, or giving a lien or security on, goods, whether in con- 
sideration of an original advance or of any further or 
continuing advance or of any pecuniary liability: 

(6.) The expression " person " shall include any body of persons 
corporate or unincorporate. 



Powers of 
mercantile 
agent with 
respect to 
disposition 
of goods. 



Effect of 
pledges of 
aocuments 
of title. 



Dispositions by Mercantile Agents, 

2. — (1.) Where a mercantile agent is, with the consent of the 
owner, in possession of goods or of the documents of title to goods, 
any sale, pledge, or other disposition of the goods, made by him 
when acting in the ordinary course of business of a mercantile 
agent, shall, subject to the provisions of this Act, be as valid as if 
he were expressly authorised by the owner of the goods to make 
the same; provided that the person taking under the disposition 
acts in good faith, and has not at the time of the disposition 
notice that the person making the disposition has not authority 
to make the same. 

(2.) Where a mercantile agent has, with the consent of the 
owner, been in possession of goods or of the documents of title to 
goods, any sale, pledge, or other disposition, which would have been 
valid if the consent had continued, shall be valid notwithstanding 
the determination of the consent : provided that the person taking 
under the disposition has not at the time thereof notice that the 
consent has been determined. 

(3.) Where a mercantile agent has obtained possession of any 
documents of title to goods by reason of his being or having been, 
with the consent of the owner, in possession of the goods repre- 
sented thereby, or of any other documents of title to the goods, 
his possession of the first-mentioned documents shall, for the pur- 
poses of this Act, be deemed to be with the consent of the owner. 

(4.) For the purposes of this Act the consent of the owner shall 
be presumed in the absence of evidence to the contrary. 

3. A pledge of the documents of title to goods shaU be deemed 
to be a pledge of the goods. 
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4. Where a mercantile agent pledges goods as security for a Pledge for 
debt or liability due from the pledgor to the pledgee hef<yre the antecedent 
time of the pledge, the pledgee shall acquire no further right to ^ ' 

the goods than could have been enforced by the pledgor at the 
time of the pledge. 

5. The consideration necessary for the validity of a sale, pledge, Rights ac- 
or other disposition, of goods, in pursuance of this Act, may be ^l^ij'ed by 
either a payment in cash, or the delivery or transfer of other of ff<^ds^ 
goods, or of a document of title to goods, or of a negotiable ordocu- 
security, or any other valuable consideration ; but where goods are ™e»*s. 
pledged by a mercantile agent in consideration of the delivery or 
transfei* of other goods, or of a document of title to goods, or of a 
negotiable security, the pledgee shall acquire no right or interest 

in the goods so pledged in excess of the value of the goods, 
documents, or security when so delivered or transferred in ex- 
change. 

6. For the purposes of this Act an agreement made with a Agree- 
mercantile agent through a clerk or other person authorised in the ^^^ 
ordinary course of business to make contracts of sale or pledge on cl«^^ &c, 
his behalf shall be deemed to be an agreement with the agent. 

7. — (1.) Where the owner of goods has given possession of the Provisions 
goods to another person for the purpose of consignment or sale, or ■? ^ ®®^' 
has shipped the goods in the name of another person, and the con- amf con- 
signee of the goods has not had notice that such person is not the signees. 
owner of the goods, the consignee shall, in respect of advances 
made to or for the use of such person, have the same lien on the 
goods as if such person were the owner of the goods, and may 
transfer any such lien to another person. 

(2.) Nothing in this section shall limit or affect the validity of 
any sale, pledge, or disposition, by a mercantile agent. 



Dispositions by Sellers and Buyers of Goods. 

8. Where a person, having sold goods, continues, or is, in Disposi- 
possession of the goods or of the documents of title to the goods, ^^^ ^7 
the delivery or transfer by that person, or by a mercantile agent maininKin 
acting for him, of the goods or documents of title under any sale, possession, 
pledge, or other disposition thereof, or under any agreement for 

sale, pledge, or other disposition thereof, to any person receiving 
the same in good faith and without notice of the previous sale, 
shall have the same effect as if the person making the delivery or 
transfer were expressly authorised by the owner of the goods 
to make the same. 

9. Where a person, having bought or agreed to buy goods, ob- 
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Dispoii- tains with the consent of the seller possession of the goods or the 
tion by documents of title to the goods, the delivery or transfer, by that 
obb^ing P«™o^ OT by a mercantile agent acting for him, of the goods or 
possession, documents of title, under any sale, pledge, or other disposition 
thereof, or \mder any agreement for sale, pledge, or other disposi- 
tion thereof, to any person receiving the same in good faith and 
without notice of any lien or other right of the original seller in 
respect of the goods, shall have the same effect as if the person 
making the delivery or transfer were a mercantile agent in posses- 
sion of the goods or documents of title with the consent of the 
owner. 
Effect of 10. Where a document of title to goods has been lawfully 
transfer of transferred to a person as a buyer or owner of the goods, and 
on^ven-" *^** person transfers the document to a person who takes the 
dor's lien document in good faith and for valuable consideration, the last- 
or right of mentioned transfer shall have the same effect for defeating any 
int^Su '^^^^l^'^''^ lien or right of stoppage in transitu as the transfer of a 
' bill of lading has for defeating the right of stoppage in transitu. 



Supplemental. 

Mode of 11. For the purposes of this Act, the transfer of a document 

transfer- ^nay be by endorsement, or, where the document is by custom or 
ments?*^"' by its express terms transferable by delivery, or makes the goods 

deliverable to the bearer, then by delivery. 
Saving for 12. — (1.) iN^othing in this Act shall authorise an agent to ex- 
rights of ceed or depart from his authority as between himself and his 
principal, or exempt him from any liability, civil or criminal, for 
so doing. 

(2.) Nothing in this Act shall prevent the owner of goods from 
recovering the goods from an agent or his trustee in bankruptcy 
at any time before the sale or pledge thereof, or shall prevent the 
owner of goods pledged by an agent from having the right to 
redeem the goods at any time before the sale thereof, on satisfying 
the claim for which the goods were pledged, and paying to the 
agent, if by him required, any money in respect of which the 
agent would by law be entitled to retain the goods or the docu- 
ments of title thereto, or any of them, by way of lien as against 
the owner, or from recovering from any person with whom the 
goods have been pledged any balance of money remaining in his 
hands as the produce of the sale of the goods after deducting the 
amount of his lien. 

(3.) Nothing in this Act shall prevent the owner of goods sold 
by an agent from recovering from the buyer the price agreed to be 
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paid for the same, or any part of that price, subject to any right 
of set off on the part of the buyer against the agent. 

13. The provisions of this Act shall be construed in amplifica- 
tion and not in derogation of the powers exerciseable by an agent 
independently of this Act. 

14. The enactments mentioned in the schedule to this Act are 
hereby repealed as from the commencement of this Act, but this 
repeal shall not aflfect any right acquired or liability incurred be- 
fore the commencement of this Act under any enactment hereby 
repealed. 

15. This Act shall commence and come into operation on the 
first day of January one thousand eight hundred and ninety. 

16. This Act shall not extend to Scotland. 

17. This Act may be cited as the Factors Act, 1889. 



Saving for 
common 
law powers 
of agent. 

Repeal. 



Commence- 
ment. 



Extent of 
Act. 

Short title. 



SCHEDULE. 

Enactments Repealed. 



Section 14. 




4 Geo. 4. c. 83 



6 Geo. 4. c. 94 



6 & 6 Vict. c. 
39 

40 & 41 Vict 
c. 39 



An Act for the better protection of 
the property of merchants and others 
who may hereafter enter into con- 
tracts or agreements in relation to 
goods, wares, or merchandises en- 
trusted to factors or agents. 

An Act to alter and amend an Act for 
the better protection of the property 
of merchants and others who may 
hereafter enter into contracts or 
agreements in relation to goods, 
wares, or merchandise entrusted to 
factors or agents. 

An Act to amend the law relating to 
advances bon& fide made to agents 
entrusted with goods. 

An Act to amend the Factors Acts. 



The whole Act. 



The whole Act. 



The whole Act 
The whole Act 
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8. Ad to extend the Provisions of the Factors Acty 
1889, to Scotland.— [53 & 54 Vict. c. 40.] 

BE it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 
Applica- 1. Subject to the following provisions, the Factors Act, 1889, 

62 A*63 ®^*^^ ^^^^^ ^ Scotland : — 

Vict c. 45. 0^') '^^® expression "lien" shall mean and include right of 
to Scot- retention; the expression 'Vendor's lien" shall mean and 

la»d. include any right of retention competent to the original 

owner or vendor ; and the expression " set off " shall mean 

and include compensation. 
(2.) In the application of section five of the recited Act, a sale, 

pledge, or other disposition of goods shall not be valid unless 

made for valuable consideration. 
Short title. 2. This Act may be cited as the Factors (Scotland) Act, 1890. 
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LIST OF FORMS. 

PAOB 

1. Bill of Exchange with general acceptance . . . . 114 

2. Bill of Exchange domiciled by drawer 114 

3. Bill of Exchange domiciled by acceptor . . . . 114 

4. Bill of Exchange Endorsation on back of No. 1 . . . 115 
5] Promissory Note 116 

6. Bank Cheque 115 

7. Bank Cheque crossed generally 116 

8. Bank Cheque crossed specially 116 

9. Exchequer Bill (1817) 116 

10. Dividend Warrant 117 

11. Bill of Lading 117 

12. Dock Warrant for general produce 118 

13. Dock Warrant for wines and spirits 119 

14. Dock Warrant for tea 120 

15. Warehouse-keeper's Certificate or Iron Warrant . . . 121 

16. Warehouse-keeper's Certificate or Copper Warrant . . 122 

17. Warehouse-keeper's Warrant 123 

18. Delivery Order 124 



[Forms op Nbgotiablb Instruments, Etc. 
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FOEMS OF NEGOTIABLE INSTRUMENTS, AND OF 
DOCUMENTS OF TITLE UNDER THE FACTORS 
ACTS, 1889 AND 1890. 

No. L 
BILL OF EXCHANGE WITH GENERAL ACCEPTANCE. 
£50. , g Glasgow, 4th January 1903. 



Three months after date p^y^ nie or my order the sum of 
Fifty pounds, value received. S^ § Thojias Smith. 

Mr James Hart, § k? 

St Vincent Street, Glasgow. 

N'ote. — The word " accepted " is not actually necessary as in this or 
in Form No. III. The mere signature of the acceptor usually written 
across the bill or under the drawer's signature, as in Form No. II., is 
enough to show acceptance. 

Forms of endorsement are given in Form No. IV. 



No. IL 

BILL OF EXCHANGE DOMICILED BY DRAWER FOR 
PAYMENT AT A SPECIFIED PLACE. 

£50. Glasgow, 4th January 1903. 

Three months after date pay to me or my order, within the 
Union Bank of Scotland, Limited, St Vincent Street, Glasgow, 
the sum of Fifty pounds, value received. Thomas Smith. 

James Habt. 
Mr James Hart, 

St Vincent Street, Glasgow. 

No. IIL 

BILL OF EXCHANGE fiOMI^LEIg BY ACCEPTOR FOR 
PAYMENT l.TS^S|EClg[ED PLACE. 

£50. c2 fl - ^ Gl^gow, 4th January 1903. 

Three months after ditd^p^- ^ meosor my order the sum of 
Fifty pounds, value receije4? -g S | Thomas Smith, 

Mr James Hart, g J ^ ^ f 

St Vincent Street, (^aa|o^ ^ g 
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No. IV. 

Examples of Endorsements on Bill of Exchange, 

ENDORSATION ON BACK OF BILL No. L 

Thomas Smith (Blank endorsement). 
Pay. "Wm. Eeid or order (Special endorsement). 
James Hunter. 
Wm. Reid. 
George Ramsay, 
Without recourse. 
Pay John Gray or order for collection (Restrictive endorsement). 
Peter Smith. 

These endorsements can also be used in the negotiation of a 
promissory note or a bank cheque. 

No. V. 
PROMISSORY NOTE. 
£50. Glasgow, 30th March 1903. 

Three months after date I promise to pay Mr Albert Burton, 
14 John Street, Glasgow, or order, the sum of Fifty pounds, 
value received. Thomas Kennedy. 

Note. — If a promissory note on this form is signed by more persons 
than one, they are jointly and severally liable. (Bilk of Exchange 
Act, Section 86 (2).) 

No. VL 
BANK CHEQUE. 
No. Glasgow, Slat May 1903. 

THB OLASOOW BANK, LIMITED. 

Pay Mr George Thomson or order the sum of One hundred 
pounds sterling. John Clabk. 

£100. 
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CHEQUE 



No. 




G^«r^RALLY. 

Glasgow, dlst May 1903. 



THE OLA^aOW BANK, LDCITBD. 

rnson or order the sum of One hundred 
John Clark. 



Pay Mr George 
pounds sterling. 

£100. 

Note, — A cheque is also crossed generally when it bears across its 
face two transverse lines simply with or without the words "not 
negotiable." As to the effect of these words see Bills of Exchange 
Act, section 81. 



No. VIIL 
CHEQUE CKOSSED 



No. 



Pay Mr Georg( 
pounds sterling. 
£100. 




31st May 1903. 



One hundred 
John Clark. 



No. IX. 



COPY OF EXCHEQUER BILL, produced in the Case of 
WOOKJIY r. POLE, 4 Barnewall and Aldbrson's Reports, 

p. 1, AND HELD TO BE A NEGOTIABLE INSTRUMENT. 

" No. 8333, 12th May 1817. 

"By virtue of an Act of Parliament quinquagesimo SepUmo 
Geo, 3, Regis, for raising the sum of £24,000,000 by exchequer 
bills, for the service of the year 1817, this bill entitles 
or order, to One thousand pounds, with interest after the rate of 
2 Jd. per centum per diem, payable out of the first aids or supplies 
to be granted the next session of Parliament, and this bill is to be 
current and pass in any of the public revenues, aids, taxes, or 
supplies, or at- the receipt of exchequer at Westminster after the 
5th day of April. Dated at the Exchequer the 12th day of May 
1817. If the blank is not filled up, the bill will be paid to 
bearer; Grbnvillb. 

" N.B. — ^The cheques must not be cut off." 
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No. X. 
DIVIDEND WAI 

GLBNROBA STBAH 81 

Dividend Warrant^ Ordinal^ Shares. 




No. y^ Gl><Jgow, 8th September 1903. 

To the Union Bank of 
Scotland, Ltd., GH _ 

On demand fVij^^ y^ ^or order the sum of 

pounds shilling^— .pence sterling, being dividend 

on ordinary ahwes to 31st July 1903. 

£ : : 

. Secretarjf. 

Signature of Payee^, 



This warrant will remain in force for two months only, payable 
also at the Union Bank of Scotland, Ld., London, and at any 
other office of the Bank. 

No. XL 

BILL OF LADING. 

Shipped in good order and condition by William Marshall ^ SUmp 6d. 
Ob., in and upon the good ship or vessel called the Neptune, 
whereof Brown is Master for the present voyage, and now lying 
m the port of Malaga^ and bound for 6^/a«^oti;, with liberty to call 
at any port or ports for any purposes whatever, and to tow and 
assist vessels in all situations, 3200 boxes beet Seville Oranges, 
marked and numbered as in the margin, and to be delivered in •'Qks* 
the like good order and condition at Glasgow aforesaid (the act of ^^'^ 
Qod, the Eang's enemies, penis of the sea, fire, barratry of the ^^ ^' 
master and crew, pirates, thieves, arrest and restraint of princes, 1/8200 
rulers, and people, collisions, stranding, and all and every other boxes, 
dangers and accidents of the seas, rivers, and navigation of what- 
ever nature and kind soever excepted) unto order or assigns, he 
or they paying freight for the said goods at the rate of One sMl" 
ling per case delivered, with primage and average accustomed. 

In witness whereof the master or agent of the said steamship 
hath affirmed to three bills of lading, all of this tenor and date, the 
one of which bills being accomplished, the others to stand void. 

Weight, measure, quantity, quality, contents, and value un- 
known. 

Dated at Malaga the 1st day of August 1902. 

John Brown, Master. 
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No. XV. 

WAREHOUSE -KEEPEE'S CERTIFICATE OR IRON 
WARRANT. 



CONNAL & CO., Limited, Warbhousbkbbpbrs, 
Olasoow & Middlesbrough. 



QSattant ^ Far 



.Tons No.. 
„ No. 



„ No. 
„ No. 
. „ No. 
TONS. 




Tons PIG IRON. 



GLASGOW, 19.. 



We have leceiyed into our Stores, and entered in our 
Warehouse Books in the name of 

and we now hold to Older, HUNDRED 

TONS PIG IRON of Numbera and we wiU 

deliyer to Order, by endorsement hereon, "Free 

ON Board" here from our Stores, that quantity of Pig Iron, 
same Number and Brand, on payment of the Charges noted 
at foot and return of this Warrant. 

CONNAL & CO., LwiTBD. 
CffAROES-- 

Bent Id. per Ton per Month. 

Begiatration, la. per Warrant. 

MmU to he paUt cMry IS mmUktt and if not paid ^ifken dtte, 
Inttrttt at the rote qf 6 per ctiU per annuin ^dU be ^argad. 
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No. XVI. 

WAREHOUSE - KEEPER'S CERTIFICATE OR COPPER 
WARRANT, Issued under Private Act op Parliament. 



Liverpool. 
WBatrant N0 

Henry Bath & Son's, Regent Warehouses, Liverpool, 

(Delivery Warrant) Act, 1890. 

(TRANSFERABLE BY ENDORSEMENT.) 

For Copper 

imported per from 

4 Rent commencing on at 2d. per ton per week. 

g Henry Bath & Son are not responsible for loss or damage 
g by fire. 



{Z5 

S Copper weighing net, less drillings 




^ Pile 

I (Mark) wg N. 

g — — 

Liverpool ^... 

Deliverable to 

or assigns by endorsement hereon. 

Entd. fo 

Exd (Signed) 

This Warrant is issued under the powers of Henry Bath & Son's 
(Delivery Warrants) Act, 1890, 53 and 54 Vict. cap. 2. Under Section 
4 of the said Act it is enacted that everv certificate or warrant issued 
under the powers of the said Act shall be deemed to be a Document of 
Title to the goods specified therein, and shall be transferable by en- 
dorsement or special endorsement, and any holder of such certificate 
or warrant, whether the person named therein or the endorsee thereof, 
shall have the same right to the possession and property of such goods 
as if they were deposited in his own warehouse. 

This warrant must be presented at Henry Bath & Son's office, 
Chapel Chambers North, 28 Chapel Street, and all charges paid before 
delivery of the goods can take place. 
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No. XVII. 

WAREHOUSE- KEEPER'S WARRANT. 



Office, 56 Hopb Street, 
Glasgow, 17th December 1894. 

Warrant for ten hhds. whiskey transferred in our books and 
held to the order of Walter Gk)ldsmith or assigns by endorsement 
hereon. 

Rent commences 3/6/95. 
$ 31/40 Ten hhds. whiskey. 

869 



<g><^ 


p. Cl 


TDK Bonding 
8d sump. 


Co. 




J 


NO. Mathiso 


N. 




Transfer to my name, 


{Endorsed on hack) 

Walter Goldsmith. 
R Ikglis. 




pro J. Bashfobd, 
W. Penwarden, 



The following conditions were on hack of Warrant — 

Delivery orders must be signed by members of firms, or per pro- 
curation. 

Merchants are particularly requested in granting delivery orders to 
state the date to which rent is payable. 

Goods in bond are held subject to a general lien by the Warehouse- 
keeper for all debts present or future due on any account to the 
Warehouse-keeper by the party to whose order or in whose name the 
goods are lying in bond. 

Coopering, &c., will be performed as required at owner^s expense. 

Amount of duty should accompany order to clear from Dond, as 
Warehouse-keeper does not undertake to advance cash for duty. 

GUkmIs are not insured by Warehouse-keeper, but lie in bond at 
owner's risk.^ 

^ The above is a copy of the warrant produced in the case of Inglis k Robertson, 
to which reference has been made in the Lectures. 



Digitized by 



Google 



124 



APPEKBtX IL 



No. XVIII. 
DELIVERY ORDER 



Messrs Smith & Co., 
Storekeepers, 

Greenock. 



Glasgow^ atd October 1902. 



Gbntlbmbn, 

Please delirer to Wm. Stewart & Co., West 
George Street, Glasgow, or order, 1200 bags sugar, ex the 
"Neptune" from Mauritius. 

Yours truly, 



(Signed) 



Id. Skmp, 



BOBBRTSOir & 



Black. 



See Melrose & Co. % Hastie & Co., 13 D. 880« 
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Accountant's Ijien ..... 

Acts, Private, of warehouse-keepers 

Agent. See Mercantile Agent. 

Alimentary rights, generally incapable of being assigned 

Antecedent debt, pledge in security of . 

Arrestment, preferred to unintimated Assignation 

Assignation — 

effect of, by way of security .... 

of furniture worthless without delivery 

intimation of, necessary to complete security . 

of shares in public company .... 

when may be reduced as illegal preference under Act 1696] 
cap. 5 ..... . 

rights not capable of . 

Bank 19'otes negotiable instruments 

Banker, bills discounted by, not affected by Act 1696, cap. 5 
Banker's Iiien — ..... 

how constituted ..... 

distinction between, and mere custody 
when excluded ..... 

does not extend to- 
specific securities deposited for remittance 
bills sent for discount .... 
subjects over which it extends — 

covers aU advances to customer . 

but not advances made in capacity of trustee or executor 
how discharged ..... 

right of, cannot be assigned .... 
intimation of transfer of security by customer prevents further 

advances by banker and defeats 
doubtful if banker can sell securities subject to 
Bankruptcy, meaning of, under Act 1696, cap. 5 
Bankruptcy, Notour, requisites of . 
Bill of Exchange — 

negotiable instrument ..... 
payable to order — 

when it may become negotiable instrument 
when may cease to be negotiable instrument 
effect of endorsement of, lodged with banker . 
endorsed to creditor within 60 days of bankruptcy may be 
recovered by trustee under Act 1696, cap. 5 • 
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BiU of Lading— 

defined ...... 

document of title ..... 

goods represented by, can be transferred by endorsement of, 
without intimation to custodier 

not strictly negotiable instrument 

form of ..... . 

Blank Transfers ..... 

Bleacher's Iiien ..... 

Bonuses on Policies of Assurance, how dealt with under 
assignation in security .... 

Broker, right of, to pledge negotiable instruments 

stock transferred by, for client when not subject to banker*i 
lien ....... 

Broker's Iiien ...... 

Calico-printer's Iiien ..... 
Carrier, public, cannot extend special into general lien 
Cash Payments — 

excluded from operation of Act 1696, cap. 5 . 

under the Act endorsed cheques or bills are not 
Certificate. 8ee Warehouse-keeper's Certificate. 
Cheques — 

negotiable instruments .... 

<< not negotiable,'' meaning of . 

endorsed to creditor within 60 days of bankruptcy may be re< 
covered by trustee under Act 1696, cap. 5 . 

forms of ..... . 

Compensation — ..... 

regulated by Act 1592, c. 141 ... 

must be pleaded ..... 

rules of ..... . 

agent and customer ..... 

in regard to debts of firm and partners 
** Consent of the seller," meaning of, under Factors Acts 
Copper "Warrant . . . , . 

Corporeal Moveables — 

defined ...... 

no security over, without delivery 
Creditor, voluntary deeds in favour of, when illegal 
Custom of Trade. See Usage of Trade. 
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Debtor, voluntary deeds by, when illegal 

DelectUB persons .... 

Delivery — 

necessary to complete security over moveables 
actual ...... 

constructive ..... 

Delivery Order- 
document of title .... 
to be efifectual as security must be intimated . 
transferee under, when intimated, becomes absolute 

goods . . 
form of ... . . . . - 
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Deposit, plea of compensation not generally applicable in contract 

of .77 

Deposit Receipt — 

not a negotiable instrument . . . . .13 

how far subject to banker's lien . . . .68 

Dispositions of Goods — 

by mercantile agent ...... 28 

by buyer ....... 31 

by seller ....... 31 

Dividend Warrants — 

negotiable instruments ..... 13 

form of ...... . 117 

Dock Warrants — 

documents of title ...... 28 

forms of ...... 118-120 

Documents of Title— 

at common law and under Factors Acts . . . 16, 28 

bills of lading . ...... 28 

warehouse-keeper's certificates . . . .28 

delivery orders ...... 28 

dock warrants . . . . .28 

pledge of. See Pledge. 

Dyer's Iiien ....... 59 

East India Bonds negotiable instruments .13 
Equitable Mortgage, doctrine of . . .47 
Executorial Contract, right under not assignable . . 41 
Exchequer Bills- 
negotiable instruments . . . . .13 
form of . . . . . . .116 

Factor — 

powers of, at common law . . .25 

pledge by . . . . . . .25 

Factor's Iiien ....... 61 

Factors Acts, history of ..... 26 

Foreign Government Bonds may be negotiable by usage . 13 
Freight, pledgee of bill of lading may not be liable for . . 17 

General balance, how far pledgee can retain negotiable securi- 
ties for . . . . . . .19 

General Iiien. See Lien. 
Goods. See Disposition of Goods. 

Goods delivered in security of prior debt . . .87 

within 60 days of bankruptcy may be reclaimed by trustee . 87 

Hire Agreement ...... 91 

ineffectual to create security where subjects remain in real 

owner's possession . . . . . .91 

Hire Purchase Agreements ..... 34 

Household Furniture ...... 5 

without delivery no security competent over . . . 6, 90 

lUeg^al Securities under Act 1696, cap. 5 . .77 
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Incorporeal Moveables — 

defined ....... 4 

how converted into subjects of security . .36 

Insolvent entitled to pay any creditor in cash if debt due 80 

Intimation — 

of delivery order ...... 18 

of assignation ....... 37 

Invoice of Goods Undelivered ineffectual as security . 5 

Iron Warrant ....... 28 

form of . . . . . . .121 

LO.U. not a security ...... 2 

Ijaw Agent's Iiien *..... 61 
Iiease — 

agricultural or mineral, not assignable as security . . 41 

Iiien — 

defined . . . . . . .51 

distinction between, and retention . . . .51 

special ....... 55 

general ....... 58 

of company on shares may operate against transferee and 

affect security ...... 43 

of company, how may be defeated by shareholders . . 44 

Iiife Policy. See Policy of Assurance. 

Iiivery-stable Keeper's JAen ..... 56 



Mercantile Agent — 

defined ...... 

persons not included in definition 

dispositions by ..... 

pledge by. See Pledge. 
Mercantile Securities ..... 
Moveables ...... 

corporeal, defined ..... 

incorporeal, defined ..... 

hire agreement of, ineffectual to create security over . 
Moveable Subjects which may become heritable by accession, 
and be available as securities without delivery 

Negotiable Bonds may be pledged, even if stolen 
Negotiable Instruments — 

defined 

pledge of . . 

how valid right over is constituted 

instruments recognised as — . 
bills of lading not strictly 
dock warrants, how far . 
Wova debita — 

defined .... 

excluded from operation of Act 1696, cap. 5 

Obligation ad factum pmstandum 

when implement of, not illegal under Act 1696, cap. 5 
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Packer's Iiien ....... 60 

Fartnersliip, share in, how far assignable . . .41 

Payments by Insolvent by way of anticipation fraudulent 

and illegal ....... 79 

Pledge- 
defined . . . . . . .10 

right of property remains with pledgor, although possession 

with pledgee, and risk remains with him . .10 

subjects of — . . ... . , .10 

delivery order when granted by way of, when intimated, 

vests transferee absolutely in goods as owner . 14 

by factor — . . . . . . 26, 27 

of documents of title, when deemed a pledge of goods 29 
of shares in public company . . . .44 

Pledgee- 
doubtful if, can retain specific pledge in security of general balance 1 4 
has no power to sell without express authority . . 20 

Pledgor — 

has right to redeem . . . . . .20 

redelivery of subject to, for limited purpose does not destroy 

right of security ...... 21 

Policies of Assurance Act, 1867, form of assignation under 47 
Policy of Assurance — 

may be assigned in security . . . . .45 

delivery of, in Scotland not effectual as security . 47 

risks in taking as security . . . .46 

right of assured to redeem . . .48 

Promissory Notes — 

negotiable instruments .... . . 13 

subject to banker's lien . . .65 

form of ...... . 115 

Betention — 

defined ... . • . . .49 

between landlord and tenant . . . .50 

of debts in bankruptcy ..... 50 

distinotion between, and pledge . . .51 

distinction between, and lien . . . . 51, 52 

general right of, when it arises . . .54 

possession necessary to establish right of . . .54 

special and general See Lien. . . . .55 

Bisk remains with owner under contract of pledge . . 10 



Sale of Ooods Act, ISOS, provisions of, do not apply to trans- 
actions by way of pledge or other security . 
** Satisfaction or further security," meaning of, under Act 
1696, cap. 5 ...... 

Secretary of Company, no right of retention over books of 
company ....... 

Security — 

definition of . 

attempts to create, by ex fade sale .... 

to be granted "when required'' may be illegal under Act 
1696, cap. 5 ...... 
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Beonrity-right— 

metning of . • • 

how oonstitated 
Bet-off. Ste CompensfttioiL 
Shares in Joint-Stook Companies — 

tranBf er of . 

transferee liable for oaUa if 

ftrrestment of . 

blank transfers . • . . 

elements affeotii^ value Of, aa eeouf ties 
Share Warrant to bearer, under Oompaiiies Act, 1867, 

negotiable instrument 
Shipbuilder's Iiien . . , « 

Special Iiien. See Lien. 
Store-keeper, intimation of delivery order to . 
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Voluntary Deeds by debtor in favour of creditor, wlMa illegal 78 

Warehouse -keeper mint be iadepMidMt ffwn^wner of goods 

where security over goods in store granted « « • 9 

Warehouse-keeper's Certificate — 

document of title .....* 28 
forms of liU-123 

Warrants Store — 

documents of title . . • « 28 

pig-iron ....... 28 
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